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ELLEN BROUSSARD ET AL. vs. P. H. SEGuRA, CLERK, ET AL. 


Under the provisions of Sec. 8 of Act 95 of 1869, (R. S. 3093) on the subject of mortgages, the 
afidavit of a tutor, stating his indebtedness with necessary facts to his ward, and recorded 
prior to the 1st of January, 1870, is a valid registry of the minor's tacit mortgage, and 
preserved it as effectually as if an extract of the inventory of his estate had been registered. 

This ruling is made in a case in which, at the time of inscription which was the last day of 
December, 1869, no inventory had been taken of the minor's property. 


PPEAL from the Twenty-first District Court, Parish of Iberia. 
Fontelieu, J. 


Breaux & Renoudet for Plaintiffs and Appellees. 
R. S. Perry for Defendants and Appellants. 


The opinion of the Court was delivered by 

BerRMuDEZ, C.J. The plaintiffs claim that they are entitled to the 
cancellation of certain inscriptions from the mortgage books of the 
parish in which they own real estate, existing apparently in favor of 
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James DeBlane, who, with the clerk and ex-officio recorder, is made 
defendant in this suit. 

The defense is, that the inscriptions are valid and secure a legal 
mortgage. The prayer is, that the validity of the inscriptions and of 
the mortgage be recognized. 

From an adverse judgment, the defendants have appealed. 

The following are the conspicuous facts : 

On the 29th of December, 1862, Dorsino DeBlanc was appointed and 
qualified as tutor by nature of his son, James DeBlance, the issue of his 
marriage with Palmyre Chacheré, who had died on the 4th of July pre- 
vious. On the 6th of September, 1369, he sold to Elvina Broussard, 
from whom plaintiffs inherited it, his share in the property described 
in the petition. No inventory having been taken of his wife’s estate, 
D. DeBlance, on the 3lst of December, 1869, made and caused to be 
recorded in the mortgage office, an affidavit, in which he declared: that 
he had received $4,008 in slaves for his wife, who had since died, leav- 
ing as the issue of her marriage with him James L. DeBlanc, then a 
minor, now the real defendant in this controversy and that he, Dorsino 
DeBlanc, had been confirmed as the tutor of his sop and was indebted 
to the latter in the said amount. 

It appears that, subsequently, on March 18th, 1872, R. Chacheré, 
administrator of the successions of the maternal grandfather and 
grandmother of James DeBlanc, made and caused to be likewise re- 
corded an affidavit, in which he attested that, in his said capacity, he 
had paid to D. DeBlanc, pursuant to tableaux of 1866 and 1867, for his 
son, the sum of $3,765. 

The complaint is, that the registry of the first affidavit was wholly 
unauthorized by law and did not preserve the legal mortgage of the 
minor, if he had any at the time against his father and tutor; that the 
registry of the second is of no consequence and, finally, that the con- 
sideration of the debt consisted in negroes, and being contra bonos 
mores, is null and void and produces uo effect. 

The plaintiffs claim that the previously existing tacit mortgage of 
the minor could have continued in force only if a copy or abstract of 
the inventory of his property had been recorded. 

In support of their proposition, they refer the Court to the Constitu- 
tion of 1868, Art. 123, to Act 95 of 1869, p. 114, and to the ruling in 
Hickman vs. Thompson, 28 An. 268 and in other cases ; 22 An. 278; 23 
‘An. 57, and 33 An. 220. 

There can be no doubt that, if the tacit mortgage which existed in 
favor of the minor previous to the adoption of the Constitution of 1868 
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has not been seasonably recorded in the mode prescribed by the law 
passed in furtherance of a constitutional requirement, it was not pre- 
served and bridged over the Ist of January, 1870, and that the illegal 
inscription made is cumbersone and must be erased as a nullity. 

The last authority referred to has no bearing upon the question now 
under consideration, and the other precedents cited merely constitute 
res judicata between the parties to the litigation in each case. 

An examination of those decisions does not show that Section 3093 
of the R. S. was submitted to the consideration of the Court, It is, 
therefore, to be inferred that, had such been the case, the probability 
is that the rulings made would not have seen the light of day. 

It cannot be disputed, nor is it, that had the certificate of the amount 
of the minor’s property, mentioned in Section 3087, been recorded, the 
inscription would have operated a legal mortgage in favor of the 
minor and against his tutor’s actual and future property. Butit by no 
means follows that, in the absence of the registry of such certificate, 
some other registry could not and did not preserve the minor’s previ- 
ous occult mortgage. 

It is manifest that the law giver was peculiarly anxious to provide 
for the preservation of all legal mortgages tacitly existing prior to the 
adoption of the Constitution of 1868, and that in the apprehension of 
causing some injury by the absence of provision of adequate remedy, 
he passed that part of the law of 1869, which now constitutes Section 
4093 of the R. S. ; 

By. so doing, the door was effectually closed against the complaint 
of casus omissus. 

That Section declares: that any and all persons entitled to a mort- 
gage or privilege on the property of another person shall cause the 
evidence of the same to be recorded ; that “if the same be not in writ- 
ing, the person claiming the mortgage or privilege, his agent or some 
person having knowledge of the fact, must make affidavit of all the 
necessary facts, which affidavit shall be recorded in the mortgage book, 
etc. 

Section 3095 is to the effect, that the recording of any instrument, 
according to the provisions of the act, shall operate as a mortgage or 
privilege on the property of the person owning or subject to the mort- 
gage, etc. 

In the present instance, as no inventory had been taken of the 
property of the minor, it would have been a physical impossibility to 
have caused to be recorded an extract of the same. 

It may be that the father and tutor should have caused an inventory 
of his son’s estate to be taken ; that for not so doing he is censurable ; 
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but it does not follow, that on account of such dereliction of duty on 
his part, his minor son should suffer when the law afforded other 
adequate remedy, which was resorted to. 

Dorsino DeBlane, as the tutor of his son, was his agent and was 
specially authorized by law, in the absence of any written evidence of 
his son’s mortgage against him, to make and register the affidavit which 
he has subscribed and recorded and which complied with the law, and 
hence, preserved the mortgage. 

We attach no significance to the objection urged against the apparent 
consideration of the debt acknowledged in the affidavit. 

Therulings made under a different regime, holding such consideration 
as immoral and illegal, have since been effectually blotted out of juris- 
prudence, not only by our own highest court, but also by the most 
elevated tribunal in the Union. 

As the plaintiffs formally admit that they do not even attempt to 
inquire into the validity and consideration of the mortgage, further 
than appears on the face of the papers recorded, we are relieved from 
the necessity of passing upon the existence and correctness of the claim 
secured by the inscription and mortgage. 

It is, therefore, ordered and decreed that the judgment appealed 


from be reversed, and it is now ordered, adjudged and decreed that 
the demand of plaintiffs be rejected with costs in both Courts. 








No. 1170. 


Tuomas C. ANDERSON vs. C. C. Duson, SHERIFF, ET ALS. 


A forced respite cannot be attacked collaterally by a creditor, on the ground that the debtor 
has violated the terms thereof. 

Such a respite resulting from a judgment must stand and remain in full force, until avoided 
or set aside in a direct action. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Albert Voorhies, F. F. Perrodin, C. W. DuRoy and F. G. Ulrick for 
Plaintiff and Appellee. 


H. L. Garland for Defendants and Appellants. 


The opinion of the Court was delivered by 

Pocnk, J. The following are the facts and pleadings in this case : 

By judgment of this Court, rendered in July, 1881, (33 An. 1156) plain- 
tiff Anderson obtained a forced respite against his creditors, 
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The respite had been applied for in 1879, but the order of the District 
Court granting the same, after two different appeals, and a protracted 
resistance on the part of the minority of the creditors, became final only 
in 1881. Under its terms the debtor was allowed a respite of three 
years, which must be computed from July, 1881. C. C. 3091. 

During the year 1882, several creditors having issued execution on 
their respective judgments against Anderson, the latter instituted in- 
junction proceedings, in which he set forth the respite which he had 
obtained, and the fact that it had not yet expired, and in which he 
averred that, if his respite imported three annual instalments, he had 
not been put in default for the first instalment. 

The defendants in injunction met these pleadings by a general denial, 
coupled with the averment that they were proceeding to reclaim their 
rights according to law against Anderson, when they were illegally 
enjoined in these proceedings, to their great damage in the sum of five 
thousand dollars, for which they prayed judgment. They also urged 
the insufficiency of the bond of injunction, but we understand that this 
point is virtually abandoned on appeal. 

The judgment of the District Court perpetuated the injunction, and 
defendants have appealed. 

In his brief, defendants’ counsel takes the position that the failure 
of the debtor to comply with the terms of his respite, particularly in 
failing to pay the first annual instalment at its maturity, was a legal 
justification of their execution of their judgments. 

But we note that in his answer he completely fails to aver such 
or any other justification for ignoring the respite shown by the record, 
and which he does not even dispute or deny. 

Conceding that a violation of the terms of the respite by the debtor 
could avail the creditor and justify a collateral attack on the proceed- 
ing, the plainest rules of evidence should at least requite of the seizing 
or complaining creditor allegations of the grounds of his attack. These 
views might be sufficient to dispose of the defendants’ case. 

But this objection is not urged by plaintiff’s counsel, who join issue 
with the defendants in their argument on the question of the effect of 
his failure to meet the first annual instalment maturing in July, 1882, 
under the terms of the respite. They may have considered that : 
defendants’ general denial sufficiently traversed their allegation in 
justification of plaintiff’s failure to meet his first annual instalment, so 
as to present the issue of the creditor's legal right to ignore the respite 
whenever it is violated by the debtor, and to proceed at once with the 
execution of his judgment. We adopt that view, and shall now proceed 
to discuss this proposition. 
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The respite in this case is known in our Code as the forced respite, 
which derives its binding force and effect from the judgment of the 
court which homologated the proceedings of the meeting of the cred- 
itors, Wirsout such a judgment, rendered contradictorily between the 
debtor and his creditors, there can be no forced respite. C. C. 3086, 
3091. 

. The effect of this judgment is to create a judicial contract between 
the debtor and all his creditors, by which the debtor is allowed a delay 
for the payment of the sums which he owes them. Hence it is, that 
the creditors who were unwilling to allow time or delay to the debtor 
became legally subjected to the terms dictated by the majority of the 
creditors. Morgan vs. Nye, 14 An. 30. 

As the debtor’s property is the common pledge of his creditors, and 
as the contract is binding on all the creditors, thelaw did not and could 
not contemplate to confer on any one creditor, the right of annul- 
ling the contract without judicial process, on the ground of its alleged 
violation by the debtor, and to proceed to apply the property thus 
restored to the possession of the debtor, to the satisfaction of his in- 
dividual debt. The defendants in this case do not even pretend to be 
privileged creditors, and hence they cannot, in fact they do not, claim 
immunity under the provisions of Art. 3095 of the Civil Code. 

Besides, the contract which the defendants seek to avoid and annul 
in this collateral manner, is the result of a judgment, which they do not 
even charge to be null on its face, and which must certainly remain in 
full force until avoided or set aside in a direct action. 

This principle is firmly imbedded in our jurisprudence, and has been 
frequently applied to judgments rendered at chambers, not contra- 
dictorily with the parties assailing the same, such as orders of appoint- 
ment of administrator, executors and such fiduciary officers. Duson, 
Curator, vs. Dupré et al., 32 An., and authorities therein quoted. 

In a recent case this Court held, that a final judgment recognizing 
a homestead right remains in full force until set aside in a direct ac- 
tion ; such judgment cannot be attacked collaterally. Colvitt vs. Wil- 
liams, 35 An. not yet reported. 

We therefore hold, that the creditor who complains of his debtor's 
violation of the terms of his respite must have recourse to a direct 
action, if he desires to avoid or set aside the judgment under which 
the respite was obtained. And we understand this ruling to be in the 
interest of the other creditors, whose rights would otherwise be unpro- 
tected and probably jeopardized. 

Under such a ruling the creditors are not left at the mercy of a 
designing or dishonest debtor whose property is.restored to his posses- 
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sion and administration under the effects of a respite. Article 3093 
of the Civil Code provides ample protection for the minority creditors 
by means of a bond, which they may require of the debtor with a view 
to secure a faithful administration and account of his property. 

Under the views which we have taken of this case, we find no neces- 
sity to pass upon a bill of exception taken by plaintiff to the admission 
of testimony to show a wrongful disposition by him of some of his 
property. 

We note his motion for an amendment of the judgment appealed 
from, with a view to recover attorneys’ fees as damages occasioned by 
the defendants’ wrongful seizure. The doctrine that such damages 
cannot be allowed in the same suit in which the injunction is obtained 
is now well settled. 

It was recently reviewed and reaffirmed by this Court in the case of 
Wm. 8S. Campbell vs. John P. H. Short, on injunction of F. C. Wilson, 
35 An. not yet reported. We there held: “ the damages should be 
estimated and attested according to the condition of affairs existing 
before and up to the institution of the suit, and a party is not entitled 
to recover expenses incurred for fees of counsel and expenses of attend- 
ing the trial,” etc. 

But plaintiff’s right to claim such damages in a direct action should 
be reserved, and we shall amend the judgment in this particular. The 
judgment appealed from is therefore amended, in so far as it absolutely 
rejects plaintiff’s claim for damages, which demand is denied, as in 
case of non-suit, and as thus amended, said judgment is affirmed at 
appellants’ costs. 








No. 1184. 


Martua L. SoyourNneER vs. Evizasetu A. FourNeEY. 


There is no provision of our law that forbids an administrator from buying property mort- 
gaged to pay a succession debt, and where the proceedings are regular and free from the 
imputation of fraud, and the sale has been followed by an undisturbed and continuons 
possession of more than ten years, the purchaser is protected by prescription. 

Nor will the fact that the sale was made upon a mortgage note due the succession, which was 
credited with the amount of the adjudication, vitiate the sale if the administrator charges 
himself in his account with said amount. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 


D. Caffery for Plaintiff and Appellant. 
A. OC. Allen and M. J. Foster for Defendant and Appellee. 
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The opinion of the Court was delivered by 

Topp, J. The plaintiff, describing herself as one of the forced heirs 
of James Campbell, deceased, alleges in substance that another of said 
heirs, the defendant herein, was appointed administratrix of his succes- 
sion; that under an order of seizure and sale taken out by the defend- 
ant as administratrix, on certain promissory notes belonging to the suc- 
cession, secured by mortgage on the property described in the petition, 
she, the defendant, in the year 1868, had purchased the said mortgaged 
property for two thousand dollars, and had since been in the use, occu- 
pancy and enjoyment of the same. That the property was then and 
now worth five thousand dollars, and its rental $500 perannum. That 
subsequently the defendant as administratrix had filed her account, in 
which she had charged herself with the amount at which the property 
had been adjudicated to her, which account she, the plaintiff, had 
opposed. 

It was further alleged, that the defendant as administratrix had no 
right to buy the property in her own name, and that the adjudication 
should have been made to the succession, and it was prayed that the 
property be decreed to belong to the succession, and that the defend- 
ant account for its revenues, and be destituted of the administration of 
the succession. 

The petition was filed on the Ist of December, 1882. 

The defendant excepted to the suit: Ist, on the ground of no cause 
of action, and 2d, that the action was barred by the prescription of 
ten years, basing this plea upon the fact alleged that she, defendant, 
had been in the peaceable and undisturbed possession of the property 
for ten years as bona fide owner, under a title translative of property. 

The plea of prescription was sustained and the suit dismissed, and 
from this judgment the plaintiff appeals. 

We think the judgment correct. 

There is no provision of our law that forbids an administrator from 
purchasing property at a judicial sale made to pay a mortgage debt 
of a succession, provided the proceedings are regular and free from any 
charge of fraud or other radical vice. Anadministrator, if an heir, as in 
the instant case, or survivor in the community, may even purchase 
succession property sold under an order procured by himself. 

Moreover, an administratoris entirely without authority to buy prop- 
erty for a succession, unless in exceptional cases where the purchase 
might properly be regarded as an act of administration, as for instance 
the buying of supplies and other things necessary for the cultivation 
of a growing crop belonging to the succession, or the preservation of 
its property, or the like. Therefore, the defendant as administratrix 
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could not legally have acquired or bought the property in question for 
the succession. Had she done so, the sale would have amounted to 
nothing, unless ratified by the heirs and creditors, a risk which the 
administratrix would not have been warranted in taking. 

Nor does the fact that the notes of the succession were used in mak- 
ing the purchase vitiate the sale, since the amount of the adjudication 
is accounted for, as the plaintiff alleges to be the case. 

The defendant, therefore, not being legally incapacited from making 
this purchase, and having occupied and possessed the land without 
objection from the plaintiff or the other heirs or the creditors of the 
succession, and without disturbance from any quarter, for at least 
twelve years, under a sheriff’s sale, a title translative of the property, 
she was fully protected by the prescription pleaded. 

The judgment of the District Court is, therefore, affirmed with costs. 








No. 1204. 


* Watter A. Ricks eT AL. vs. ELBertT GANTT. 


When a party to a suit, fully aware of the relation which the Judge bears te the cause, as 
exhibited by his own pleadings, fails to recuse him, and submits his cause for determin- 
ation, he will not be heard, after judgment, to assign the incompetency of the Judge as 
a ground for new trial. In this case there was no ground for recusation of the Judge. 

The prescription of the-action against the surety of an administrator dees not run from the 
date of the bond, but only from the time when the right of action against the surety 
arises, that is, after judgment and other “ necessary steps ” have been taken against the 
principal. ; 

When judgment against the principal has been obtained, execution issued and returned 

- nulla bona, and insolvency of principal established, no other steps are necessary to justify 
recourse against the surety. 

The liability of the surety is limited by the amount of his bond. When the amount is left 
in blank in the bond, the law fills the blank with the amount fixed by itself, to-wit: one- 
fourth over the amount of the inventory, bad debts deducted. 

Interest runson the amount due by the surety from the time when it became due and demand- 
able, viz: after the taking of the necessary steps against the principal. — 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


H. L. Garland for Plaintiffs and Appellees. 
~ Lewis & Brother for Defendant and Appellant. 


The opinion of the Court was delivered by 
FENNER, J. This is a suit by the plaintiffs, as heirs of Henry O. Ter- 
rel], deceased, against Elbert Gantt, as surety on the bond of Thomas 
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C. Anderson, given for his faithful administration and accounting as 
curator of the succession of said deceased. 

The plaintiffs having been recognized and put in possession as sole 
heirs of Terrell, took proceedings to compel an accounting by Ander- 
son, and, in due course of law, obtained a judgment against him for 
$2,960, with legal interest on one-third thereof from December 26th, 
1866, on one-third from December 26, 1867, and on one-third from July 
26th, 1868. After a futile effort to execute this judgment by fi. fa., which 
was returned nulla bona, they instituted this suit against his surety. 

From an adverse judgment, the surety appeals and makes the follow- 
ing points, which we shall consider in their order: 

1. The incompetency of the District Judge, because of interest in 
the cause, and because of his having been counsel therein. 

It appears that in 1867, the Judge, then a practicing attorney, was 
appointed by the probate court as attorney of absent heirs of Terrell. 
He qualified and served as such until his appointment as Judge, and 
received in 1867 from Anderson, curator, the sum of $50 as his fee 
therefor. 

When the present action was instituted, the defendant in his 
answer claimed that, on whatever amount might be awarded against 
him, he should be allowed credit for various legal costs, fees and 
charges paid by Anderson as administrator, specifying, among other 
items, * fifty dollars paid G. W. Hudspeth, attorney of absent heirs.” 

It thus appears that, at the inception of the suit, the defendant was 
fully aware of the relations of the Judge to the cause, upon which his 
present charge of incompetency is based. Nevertheless, without objec- 
tion, he joined issue and, in fact, expressly asked the Judge to pase 
upon the very question as to whether the payment made to him “ was 
properly or improperly made, and whether defendant should or should 
not be allowed a credit for it,” which question is the sole ground of 
personal interest urged in his subsequent pleadings as cause for recu- 
sation. The case, a long and difficult one, involving a transcript of 
593 pages and occupying three days in its trial, was tried by jury and 
resulted in the verdict and judgment against the defendant. 

Then defendaut made application for new trial, on the grounds of 
error in the charge to the jury and also of incompetency of the Judge 
on the two grounds above stated: Ist, that he had been of counsel ; 2d, 
personal interest in the manner heretofore stated in the very language 
of the application for new trial. 

The Judge overruled the motion for new trial. 

We are now told by the counsel for defendant, that the Judge had 

116 











SUPREME COURT OF LOUISIANA, 





Ricks et al. vs. Gantt. 





no right to pass upon the motion, under the authority of State ex rel. 
Tyrrell vs. Judge, 33 An. 1293. The inapplicability of that case is 
manifest. No objection was made to the Judge’s passing on the motion 
for new trial. On the contrary, he was expressly asked to grant a new 
trial. There has not, in fact, been any recusation of the Judge by the 
defendant. He has merely moved for a new trial, and submitted it to 
the Judge for determination, with the expectation, no doubt, of recus- 
ing him on the new trial, if granted. He had the right to decide the 
motion, or, at least, it does not lie in defendant’s mouth to deny it. 

The contention of defendant, that the effect of Act 35 of 1882 is to 
destroy absolutely the competency of Judges lying under any of the 
causes of recusation there stated, in such mauner as to render abso- 
lutely null and void their proceedings, and to make such defect of com- 
petency incurable, even by consent of parties, is untenable. 

That Act, by its terms, merely amends and re-enacts Art. 338 of the 
Code of Practice, and the Article, as thus amended, resumes its place 
by the side of the other Articles of the Code on that subject, and all 
must be construed together. It is obvious, that it refers only to reeu- 
sation by the defendant defined in the previous Article, and leaves the 
power of the Judge to recuse himself, as stated in the subsequent 
Article 340, and as it has always stood. The power of the defendant 
to waive this absolute right conferred upon him cannot be questioned. 
His right to act arises whenever he discovers the cause of recusation; 
but when, as in this case, he submits his case to the Judge, with full 
knowledge of the cause of recusation, and asks the Judge to pass upon 
the very question in which he afterwards claims he is interested, the 
authority of the Judge cannot, after judgment, be questioned. 

In justice to the District Judge, we would say that it is apparent he 
was never * empioyed or consulted as advocate in the cause,” in the 
language of the 3d paragraph of Act 35 of 1882, and that he is not 
interested in the cause. 

2. The prescription of ten years is pleaded, which defendant seems 
to claim should run, as against the surety, from the date of the bond. 

All personal actions are prescribed by ten years, unless otherwise 
limited ; but, obviously, the prescription only runs from the time when 
the right of action accrues. In the case of judicial sureties, by the 
express terms of Art 3066, C. C., and Section 19, Revised Statutes, the 
right of action does not arise against them until the necessary steps 
have been taken to enforce payment against the principal. Such 
necessary steps include suit, judgment and execution. Thereis no pre- 
tense that the proceedings against the principal were barred at the 
time when they were taken and, therefore, the plaintiffs were in their 
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right when they so proceeded. Only thereafter did the right of action 
against defendant arise, and the same is not prescribed. 

3. Itis urged that plaintiffs did not take “ the necessary steps to 
enforce payment ” against Anderson, before bringing the suit against 
the surety. 

We have not only the sheriff’s return on the fi. fa., but other evidence 
fully satisfying us that Anderson is insolvent, and has no property not 
under seizure and mortgaged beyond its value. 

This is sufficient to justify recourse on the surety. Alley vs. Haw- 
thorn, 1 An. 122; Wells vs. Roach, 10 An. 543; Bourgeat vs. Adams, 
11 An. 78; 14 An. 235; 23 An. 573; 26 An. 542. 

The authorities quoted exclude the idea, that amongst the ‘ neces- 
sary steps” contemplated by the law, the plaintiffs were bound to 
resort to the remedies of imprisonment or distringas, under Arts. 1012 
and 1058, C. P., the latter of which, however, has no application in this 
ease. 

4. The final error assigned by defendant is, that the judgment is 
excessive both as to principal and interest. 

The bond in this case was given in pursuance of Articles 1126 and 
1127, Civil Code. The amount of the bond was left in blank; but it 
is well settled, that judicial bonds are to be construed by the laws 
under which they are given,and that any clause which is superadded 
must be rejected and any which is omitted, supplied. Slocomb vs. 
Robert, 16 La. 174; Webb vs. Thorn, Jd. 196. 

This principle has been applied to the interpolation of the amount 
fixed by the law, when that has been omitted from the bond. Mason 
vs. Fuller, 12 An. 68. 

The Art. 1127, C. C., fixes the amount of the curator’s bond at one- 
fourth over and above the amount of the inventory, bad debts deducted. 

The amount of the inventory in Terrell’s succession was $1,487, 
adding to which one-fourth gives $1,848.75 as the amount for which the 
bond sued on was given. This is unquestionably the limit of the 
surety’s liability. Weare unable to comprehend the force, or even the 
meaning of the argument, that the surety can be held liable beyond 
the amount of his bond. The proposition is certainly startling and, 
though gravely urged, is not supported by authority. The terms of 
the bond, the nature of suretyship, and limitation of amount fixed by 
the law itself, absolutely negative the claim. ° 

We consider defendant’s liability to the full amount of his bond is 
clearly established in this case, Anderson’s defalcation exceeding this 
amount, even after allowing all the credits claimed inhis behalf. On 
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this debt of the surety, as on all other debts, legal interest runs from 
the time it became due. 

When did it become due? Only after the “ necessary steps” had 
been taken against the principal, up to which time no demand could 
be made on the surety for anything, and he was in no manner in 
default. We think the interest is only allowable from the date of the 
sheriff’s return on the fi. fa., viz: May Ist, 1882. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended, by reducing the amount thereof to the 
sum of eighteen hundred and fifty eight 75-100 dollars, with legal in- 
terest thereon from May Ist, 1882, and that, as thus amended, the 
same be now affirmed, defendant to pay costs of the District Court, and 
plaintiffs and appellees to pay those of this appeal. 








No. 1191. 


J. G. St. JULIEN vs. MorGan Lovurstana & Texas RAILROAD 
ComMPANY. 


One who permits a railroad company to occupy and use bis land and construct its road thereon 
without remonstrance or complaint, cannot afterwards reclaim it free from the servitude 
he has permitted to be imposed upon it. His acquiesence in the company’s taking pos- 
session and constructing its works under circumstances which made imperative his resist- 
ance, if he ever intended to set up illegality, will be considered a waiver. But while this 
presumed waiver is a bar to his action to dispossess the company, he is not deprived of 
his action for damages for the value of the land, or for injuries done him by the construc- 
tion or operation of the road. 


em from the Twenty-fifth District Court, Parish of Lafayette. 
Clegg, J. 


M. E. Girard for Plaintiff and Appellee. 


H. L. Garland and Leovy & Kruttschnitt for Defendant and Appel- 
lant. 


The opinion of the Court was delivered by 

MANNING, J. The suit appears to be petitory and for rent of the 
plaintiff’s land occupied and used by the defendant Company as a 
road bed for its railway.- The allegations are that the Company en- 
tered upon the land in July, 1879, without the plaintiff’s permission or 
consent, and without purchasing or expropriating it, and constructed 
its railway, and has since continuously operated it. There is coupled 
with it a claim for damages for killing stock, which was so vaguely 
framed, that on exception it was eliminated. 
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The plaintiff’s father in 1852, by act under private signature, gave 
the right of way over this land to the New Orleans, Opelousas & Great 
Western Railroad Company which threw up a road bed across it in 
1853 or 1859, but laid nv rails or cross ties. The war of 1861-5 inter- 
rupted the further building of the road, and work was not resumed 
upon it. That Company became insolvent, and Charles Morgan, in 
March, 1870, bought at sheriff’s sale all its property, franchises, etc., 
and his deed was recorded in Lafayette Parish where this land is situ- 
ated. It included the road built across the plaintiff’s land. Morgan 
sold to another company which commenced work at the lower terminus 
from Berwick’s Bay, but he became the owner of the road again, and 
transferred it to the defendant Company which, in 1879, laid rails and 
cross ties upon it, and has since operated it. 

The plaintiff as a witness says that the Morgan Company did 
little additional work on the road bed made by the N. 0. & Opelousas 
Company, merely replacing dirt that had been washed away and mak- 
ing a culvert. He was, to use his own language, “almost daily on his 
place while the works were being done.” Construction men came and 
were there some days, and afterwards construction trains were work- 
ing there. Quoting him again he “ remarked to the men in charge of 
the construction train, that if they had a right to haul my dirt away 
they might do it, but if they had not they must stop and they did stop. 
I told them I had no objection to their taking the dirt thrown by the 
Opelousas Company but not to widen the ditches. * * When they 
were laying the rails and cross ties upon the road bed I made no objec- 
tion. I did not then know the inconvenience of having a railroad 
through my place. I was at that time a railroad man, in favor of rail- 
roads. I did not at that time intend to charge for the right of way, 
until I found out that they did not put up the cattle guards properly 
and allowed my stock to get out. I am not positive, I believeI talked 
to a lawyer about an injunction to be protected in my property.” 

It is unnecessary for us to say or intimate how or whether he would 
have been protected had he done more than talk toa lawyer. Certain 
it is he did not invoke the arm of the law at the time when it could 
have been of service to him, but on the contrary acquiesced in the 
defendant’s taking possession and using his property, encouraged it to 
prosecute its work by abstaining from any attempt to prevent it, and 
made no complaint in a court of law of the injuries inflicted upon him 
until the defendant had expended large sums of money in completing 
its line. Having thus permitted the use and occupancy of his land and 
the construction of a quasi public work thereon without resistance or 
even complaint, he cannot afterwards require its demolition, nor pre- 
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vent its use, nor treat the Company erecting it as his tenant. He is 
not debarred from an action for damages by reason of the taking of the 
land and for its value, but having acquiesced in the entry and encour- 
aged if he did not invite it, he cannot afterwards affect to treat it as 
tortious. Considerations of public policy, not less than the suggestions 
of natural justice, require that in such case the owner shall not be 
permitted to reclaim his property free from the servitude he has per- 
mitted to be imposed upon it, but shall be restricted to his right of 
compensation. Goodin vs. Cincinnati, 18 Ohio, 169. 

The question has been treated by the text-writers who exhibit no 
difference of opinion upon it. Mr Pierce says: “‘ the land owner may 
even by parol waive the right to prepayment as a condition precedent 
to an entry for construction, but having waived it he cannot treat the 
Company’s possession as unlawful. * * * A land owner’s delay in 
enforcing his rights does not effecta waiver of his right to prepayment ; 
but a clear acquiesence in the company’s taking possession and con- 
structing its works, under circumstances making it his duty to resist 
the entry, if he intended afterwards to set up that it was illegal, will 
be treated asa waiver. The waiver, however, while depriving him 
of the right to dispossess the company, does not deprive him of the 
right to damages under the special remedy.” On Railroads, 169. 

If the Company had made an unlawful entry to construct its road, it 
would be liable in an action of trespass for the injury accruing there- 
from, and the satisfaction of this judgment would not have the effect 
of making the appropriation legal, as would the payment of the award 
in proceedings for condemnation, but the Company would remain liable 
to successive actions of trespass for the continuing nuisance, Ibid. 230, 
or to successive actions for the recovery of rent for continuing use of 
the land. . 

And to the same effect is another writer: 

' “The owner may by his conduct waive his right to prepayment of 
damages. The courts should not be ingenious in drawing inferences of 
a waiver, where corporations are to be benefitted, which would be 
scouted where natural persons are concerned. The fact that the publie 
would be discommoded by the owner’s persistence, adds nothing to the 
presumption of the waiver. The public have no interest in a com- 
pleted public improvement, which should cause the rights of the 
owner of land to be disregarded. Slight acts of acquiescence on the 
part of the owner will estop him from interfering with the running of 
a railroad. He will not be deprived of his claim for damages, or his 
right to enforce it in all proper modes, but if he has, in any sense, for 
the shortest period, clearly given the corporation, either by his express 
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consent or by his silence, to understand that he did not intend to 
object to their proceeding with the construction and operation, he 
cannot, on non-payment of compensation, maintain ejectment. If 
there was a waiver in fact, either express or implied, by acquiescing 
in the proceedings of the Company, to the extent of not insisting upon 
prepayment as a condition precedent, but consenting to let the dam- 
ages lie and remain a mere debt, with or without a lien upon the road 
bed, then it is impossible to regard the corporation, in any sense, in 
the light of trespassers, or liable in ejectment.” Mills on Eminent 
Domain, §140. 

While we have said the action appears in some sort to be petitory, 
and was treated as such by the lower Judge and was thus argued by 
the defendant’s counsel, there is not any allegation or prayer assimilat- 
ing it to the common law action of ejectment. The complaint is that 
the Company entered the lands without the owner’s consent, without 
buying or offering to buy, or expropriating them, and that it should 
not expect nor be permitted to use his property without some com- 
pensation, but should be prohibited from trespassing upon it, and he 
claims therefore one dollar per day for its use. The suit is of a non- 
descript, or rather hybrid character, but it is substantially a demand 
for rent, which we do not think he can maintain but must be remitted 
to his action for compensation. 

It is therefore ordered and decreed that the judgment of the lower 
court is avoided and reversed, with reservation of the plaintiff’s right 
to sue for compensatory damages for the taking possession and conver- 
sion of his land to the defendant’s use, and that the defendant have 
and recover its costs in both Courts of the plaintiff herein. 





No. 1181. 


Wi.iiiam H. Tomas vs. U. A. GUILBEAU, SHERIFF, ET ALS. 


A motion to dismiss an appeal cannot be predicated upon a charge that the appeal is frivo- 
lous. Damages claimed because an appeal is frivolous cannot be allowed in a motion to 
dismiss. 

Claims of homestead exemptions, affecting debts and contracts which existed previous to the 
adoption of the Constitution of 1879, must be controlled by the legislation in force at the 
time that the contract was entered into. 

Homestead rights existing under the Act of 1865 cannot be affected by the provisions of the 
present Constitution, or of any laws passed in pursuance thereof. Affirming Poole vs. 
Cook, 34 An. 331; Gilmer vs. O'Neal, 32 An. 980. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Fontelieu, J. 
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Mouton & Martin for Plaintiff and Appellee : 


. Homestead rights arising under prior laws are unaffected by the Constitution of 1879, and 
must be construed as if that Constitution had never been adopted. Const. Art. 220. 
Mills vs. Sheriff, 25 An. 336; Roupe vs. Caradine, 20 An. 244; Gilmer vs. O'Neal, 32 An. 
980 ; Poole vs. Cooke, 34 An. 331. 

. A debtor by judgment concluded on a mortgage debt created and contracted in 1877, hav- 
ing a wife and three children actually dependent on him for support, is eutitled to the 
homestead and exemptions provided by law of 1865. R.S. 1691. 


Edward Simon and Henry Denis for Defendants and Appellants. 


The opinion of the Court was delivered by 

Pocuk, J. This case involves a homestead exemption which plain- 
tiff claims out of the seizure of his property in execution of a judg- 
ment rendered against him in favor of the Hope Insurance Company 
of New Orleans. 

The judgment, which was rendered in May, 1880, recognized and 
enforced a mortgage granted by the plaintiff in June, 1877, which 
affected his farm containing about one thousand acres of land, together 
with the improvements and other appurtenances thereto belonging. 
Plaintiff enjoined the sale of a portion of the farm, on which his house 
of residence and other buildings were situated, containing 160 acres, 
together with working animals and farming implements, which he 
claimed as his homestead and which he values at $1,965. 

The seizure progressed as to the remainder of the lands, which were 
sold in due course and realized the sum of $2,250, paid over to the 
seizing creditor. 

This appeal is taken by the defendants froma judgment recognizing 
plaintiff’s homestead as claimed by him. 

The evidence shows conclusively that plaintiff combines all the 
conditions prescribed by the Homestead Act of 1865, to entitle him to 
the exemption which he claims under that legislation, and that the 
property which he seeks to exempt does not exceed in value two thou- 
sand dollars. 

Defendants’ only contention on that score involves the value of the 
lands which they represent to be worth from twenty to twenty-five 
dollars an acre, while plaintiff values them at five or six dollars. But 
it appears from the evidence, that the residue of the lands were sold 
under execution for less than three dollars an acre. Admitting the 
superior quality and greater value of the portion exempted, it is clear 
‘to our minds, from that circumstance and from the testimony of com- 
petent and uncontradicted witnesses, that these lands are fairly valued 
at five dollars an acre. 

The most serious contention of the. defendants is, that plaintiff’s 
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right to the homestead which he claims must be tested under the 
provisions of the Constitution of 1879, and of the Act of 1880, adopted 
in pursuance thereof, on the subject of homestead exemptions. 

Their argument rests on the ground, that the judgment which they 
are endeavoring to execute was rendered in May, 1880, since the adop- 
tion of the present Constitution, and that their debtor registered his 
claim to a homestead in October, 1880, subsequent to the seizure of his 
farm under the writ which is herein partially enjoined. 

They are in error in both of their propositions. The debt which 
they seek to enforce was not created by the judgment of October, 1880, 
which conferred no new rights, but merely recognized rights and obli- 
gations which were created by the act of Mortgage of June 26th, 1877. 
Hence, the contract from which plaintiff’s obligation sprung was made 
and entered into in 1877, and all homestead rights affecting the same 
must be governed by the laws then in force. The fact, as shown by 
the record, that plaintiff attempted by his recorded declaration of 
October 20th, 1880, to fortify his homestead claim by a compliance 
with the provisions of the Act of 1880, cannot alter the case, and cannot 
impair the rights which he had under the Act of 1865. (R. S. 1691.) 

The Constitution itself provides that: “rights to homesteads or 
exemptions, under laws or contracts, or for debts existing at the time 
of the adoption of this Constitution, shall not be impaired, repealed or 
affected by any provision of this Constitution or any laws passed in 
pursuance thereof.” 

This Court has had occasion to apply this unambiguous reservation, 
and has held, that homesteads affecting contracts which had been en- 
tered into previous to the adoption of the Constitution, must be con- 
trolled and governed by the provisions of the Act of 1865, precisely as 
if the present Constitution had never been adopted. Gilmer vs. O’Neal, 
Sheriff, 32 An. 980; Poole vs. Cook et al., 34 An. 3382, 

The homestead legislation of 1865 required no registry of home- 
stead exemptions, and no such requirement can be invoked to affect the 
claim of plaintiff in the present case. Hence, his registered declara- 
tion has no weight or effect, eitherfor or against him in the determina- 
tion of his rights under his pleadings, which contain no reference to 
such registration. There is no error in the judgment which perpetu- 
ated his injunction. 

In a motion which his counsel erroneously treat and style as a motion 
to dismiss this appeal, they urge that this appeal is frivolous, and 
presents no serious defense ; hence, they pray for damages in the sum 
of one hundred dollars. Believing that appealants’ error is honest, 
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and that it was in a measure superinduced by plaintiff’s own error in 
registering his homestead claim, and considering that plaintiff’s mo- 
tion is contradictory in asking the dismissal of an appeal, and in pray- 
ing for damages which could be granted only after an examination into 
the merits of the appeal, we shall allow no damages. 

Judgment affirmed. 








No. 1188. 
Susan WEBB, WIFE, ETC. vs. AMELIA E. KELLER. 
J. U. Payne, INTERVENOR. 


No appeal lies from a judgment by default rendered and signed prior to Act 24 of 1876, 
amending and re-enacting Art. 575, C. P., where more than one year has elapsed since the 


passage of that law. 
Prescription of the right of appeal runs from the passage of said statute. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 
H. L. Garland for Appellee. 
K. Baillio for Appellant. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. The intervenor and appellee moves to dismiss the 
appeal, taken by the defendant from the judgment in his favor, on the 
ground, among others, that it was asked and obtained more than one 
year after the judgment had been rendered and signed. 

The record discloses the fact that the appellant was cited personally, 
on the 7th day of January, 1874, to answer intervenor’s demand; that 
judgment by default was rendered against her, and made final by sig- 
nature on the 9th of February following ; that on the same day, as 
appears from the minutes of the court, feeting aggrieved by said judg- 
ment, the plaintiff took an appeal from the same, and that on the 16th 
of June following the judgment was affirmed, and has since become 
final. 26 An. 596. Nevertheless, the defendant, Mrs. Galligar, on the 
8th of June, 1883, applied by petition for an appeal from the same 
judgment, and was allowed the same, returnable to this Court at this 
place at the present term. 


Under the legislation, such as it existed previous to 1876, a cast liti- 
We PEGE 


gant was considered as entitled to appeal, in an appealable case, within 
the delay prescribed by law, the initial point for computation of time 
being either the date of the signature of the judgment, or that of the 
notification of the judgment, according as the party had or not joined 
issue. 
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In a case arisen prior to, but determined since, 1876, 33 An. 609, 
Séntmanat vs. Soulé, the Court went to the length of holding that, 
notwithstanding the legislation of that year, a third party was entitled 
to an appeal, in 1877, from a judgment rendered in 1872, against the 
defendant, because taken within the year following the passage of the 
Act. 

That statute (No. 24, p. 49, 1876) which amends and re-enacts Art. 575 
of the C. P., provides that “ whenever a judgment has been rendered in 
a suit in which defendant has had personal service to appear and file 
hisanswer, * * * the party cast in the suit shall be consid- 
ered duly notified of the judgment, by the fact of its being signed by 
the Judge.” 

This is a remedial or curative law. 

It was well said in the case cited, ‘of course, that statute cannot 
have a retroactive effect and deprive appellants of an appeal taken 
within twelve months after its passage. By the previous law the 
appellants had twelve months from service of notice of judgment, 
within which to appeal. No part of this delay had run when the Act 
24 of 1876 was passed, dispensing with notice of judgment in cases 
where citation is personally served. Prescription of appellants’ right 
of appeal began'to run, then, only from the date of the Act 24 of 1876, 
and was not complete when the appeal was taken, February 28th, 1877.” 

In the present instance, the right, if any, of the defendant, to appeal 
from the judgment rendered and signed on the 9th of February, 1874, 
therefore clearly determined in March, 1877. Hence, the appeal taken 
by her within the tenth year after the signature of the judgment, and 
in the sixth year after the passage of the Act, was sought and obtained 
too late. 

It is, therefore, ordered and decreed that the appeal be dismissed 
with costs. 

Fenner, J., recused on the ground of affinity. 








No. 1203. 


BapTisTE SIMIEN, ADM’R, ET AL. Vs. J. AND A. PERRODIN ET ALS. 


Land held under a certificate of entry enters the domain of private property and becomes a 
subject of contracts, and is fully under the operation of our laws touching the property 
rights of all classes of persons, and such certificate is sufficient evidence to support a 
petitory or other real action. 

Where land is entered in the name of the wife during the marriage, but the patent issued 
after the community is dissolved by a judgment, the land will be presumed to be an ac- 
quisition of the community. The title dates from the certificate and not from the patent. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 
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K. Baillio for Plaintiffs and Appellants. 


F. F. Perrodin, E. D. Estillette and C. W. Duroy for Defendants and 
Appellees. 





The opinion of the Court was delivered by 

Topp, J. The plaintiffs, administrator and heirs of Margaret Pro- 
vost, bring this petitory action to recover the land described in their 
petition. 

They allege that the land was acquired from the United States gov- 
ernment by the said Margaret Provost, by entry in her own name and 
right, and after she had been separated in property from her husband, 
Frangois Simien, by a proper judgment. The plaintiffs are all the 
issue of the marriage between said parties. 

The defendants claim title to the property under a sheriff’s sale, in 
a proceeding directed against Francois Simien, the husband. 

The judgment of the District Court was in favor of the defendants 
and plaintiffs appeal. 

The property having been acquired during the marriage is presumed 
to belong to the community of acquets and gains resulting from the 
marriage, notwithstanding the title may have been taken in the name 
of the wife. ’ 

The certificate of the register and receiver shows the entry in the 
name of the wife, and the patent is also issued in hername. The first 
bears date before the judgment of separation, and the latter after its 
rendition. 

The plaintiffs’ counsel contend that the land was acquired by the 
mother of the plaintiffs, by or through the patent, which, as stated, 
issued when she had the capacity to acquire in her own name and right, 
being separated in property. The defendants contend that the acqui- 
sition must date from the certificate of entry, or the receipt that evi- 
denced the payment of the money for the land. 

The whole case hinges upon the determination of this question. It 
is true, that a wife, though not separated in property, may acquire in 
her own right during the marriage, where the title is taken in her own 
name, and the price is paid with money that belongs to her separately, 
and which has never been under the administration of her husband, or 
is taken in payment or restitution for a debt of the husband. The tes- 
timony, however, fails to satisfy us that the case falls within any of 
these exceptional conditions, and we must determine whether the 
property was acquired before or after the rendition of the judgment 
of separation, or, in other words, whether the certificate or the patent 
must control with respect to the title. 
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Though we have been cited to no authority on this vital question by 
the defendants’ counsel, either in their oral or written argument, we 
have given the question an exhaustive examination, and our conclusion 
is, that the acquisition must date from the date of the receiver’s certifi- 
cate, in other words, from the entry of the land. 

From the repeated adjudications of our own courts on the subject, 
we gather the settled doctrine to be this: 

That whilst a receiver’s receipt or certificate is not of equal dignity 
with a patent, as showing the complete and absolute divestiture of the 
title of the government, yet that land, so held under the former, enters 
fully into the domain of private property; that such certificate of 
entry is sufficient evidence of title to support a petitory action; thatthe 
land is subject to taxation, unless reserved therefrom by special congres- 
sional legislation ; that it is the subject of any kind of contract under 
the operation of our laws touching the rights of each and every class 
of persons in their various and manifold relations. 4 N.S. 260; 10L. 
159; 11 L. 321; 19 L. 334; 4 An. 262; 5 An. 197; 9 An. 137; 13 Peters, 
436; 3 Howard, 461. 

It is, however, suggested that the rights of the wife, separated in 
property, must be determined, not by the date of -her judgment, but 
by the date of the filing of her petition in the separation suit, since all 
property acquired by her after the institution of the suit, if followed by 
a proper judgment, must be held paraphernal, and it is urged that we 
should presume that the proceeding or suit commenced, in this instance, 
before the entry of the land was made. The absence of proof showing 
when the separation suit began cannot be supplied by presumption— 
there is no room for presumption—and we might just as well, or even 
more reasonably, conclude that the filing antedated the judgment by 
six days as by six months. 

Entertaining these views of the matters in controversy, we cannot 
disturb the judgment of the lower court, and it is therefore affirméd 
with costs. 





No. 1180. 


EpGAR RICHARD Vs. JULES ROUSSEAU. 





A police jury has the power to remove a treasurer appointed by it. 

There exists no antagonism between R. S., Sec. 2743 and Article 201 of the Constitution. 
The right of removal delegated by the statute was not abrogated by the Article. The 
constitutional provision relates to certain parish and municipal officers elected by the 
people or appointed by the Executive, and dogs not apply to subordinate functionaries 
chosen by a police jury. 


| agi from the Twenty-first District Court, Parish of St. Martin. 
Fontelieu, J. 
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E. Simon for Plaintiff and Appellant. 
Mouton & Martin for Defendant and Appellee. 





The opinion of the Court was delivered by 

BERMUDEZ, C.J. This is a proceeding to test the power of a police 
jury to remove and replace a treasurer appointed by them. 

The plaintiff became such treasurer in May, 1880. Charges having 
been preferred against him, in January, 1882, he was then discharged 
or removed by the police jury who, in April following, appointed the 
defendant to succeed him. 

By Section 2743, R. S., pars. 10 and 11, power is expressly delegated 
to police juries to appoint a treasurer for the Parish, and all officers 
necessary to carry into execution the parish regulations and to remore 
them from office. 

Article 201 of the present Constitution provides, that, for causes, 
district attorneys, clerks of court, sheriffs, coroners, recorders, justices 
of the peace, and all other parish, municipal and ward officers, shall be 
removed by judgment of the District Court of the domicil of such 
officer. . 

There exists no antagonism or inconsistency between the two pro- 
visions. 

The Section of the R. S. refers to functionaries appointed or chosen 
by a political corporation. The constitutional Article applies exclu- 
sively to quite different classes of officers, namely: to such as are 
elected by the people, or appointed by the Executive. 

In conferring on police juries the right of appointment and removal, 
the legislature intended to enable those bodies, in cases of expediency 
and urgency, to act promptly, for the protection and preservation of 
the public interest. ; 

Plaintiff’s bill of exception to the admission of an extract from the 
minutes of the police jury, offered to establish his removal, has not 
escaped our attention ; but affords him no relief. His objection went, 
not to the admissibility, but to the effect. The District Judge ruled 
correctly. 

Judgment affirmed. 
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No. 1190. 


Fanny K. Puitires vs. HER CREDITORS. 


When the record contains no order granting the appeal, it must be dismissed. 

An original document, purporting to be a certificate of the Judge of the District Court, de- 
claring that the order of appeal had been granted, and directing by order at chambers 
that the minutes of the court be corrected, never entered or filed in the District Court, but 
offered for original filing in this Court, after the unreserved submission of the motion to 
dismiss, comes too late, and, even if considered, must be treated, not as a part of the pro- 
ceedings in the District Court, but as a mere certificate of the Judge to the facts stated 
therein, which cannot avail to cure the absence of the order of appeal. 


PPEAL from the Twenty-fifth District Court, Parish of Lafayette. 
Clegg, J. 





M. E. Girard for Plaintiff and Appellant. 
Geo. H. Wells and C. DeBaillon for Opponents and Appellees. 





The opinion of the Court was delivered by 

FENNER, J. A motion is made to dismiss this appeal on the ground 
that the record exhibits no order granting the appeal. 

The following is the entry appearing on the minutes of the court: 
‘counsel then moved for a suspeasive and devolutive appeal. Bond 
was fixed at $100 for the devolutive, and in the amount fixed by law 
for the suspensive appeal.” 

In a similar case, where the entry on the minutes was as follows: 
‘ plaintiff ’s motion of appeal filed, and defendant’s counsel takes cog- 
nizance, and appeal bond fixed at two hundred and fifty dollars,” this 
Court said: “this is not a sufficient compliance with Arts. 574 and 573, 
C. P., and the amendment thereof, which requires that ‘ the Judge shall 
fix the amount of security and cause the same, with the order granting 
the appeal, to be entered on the minutes of the court.’ The entry that 
the motion of appeal was filed does not show that_it was granted.” 
Norris vs. Warren, 22 An. 458. 

The precise parallelism of this authority with the instant case is 
apparent. It accords with the express requirement of the law, and 
with the uniform tenor of decisions prior and subsequent to the effect 
that the appearance in the record of an order granting the appeal is 
an indispensable condition for the maintenance of the appeal. 20 An. 
195 ; 22 An. 353, 458; 21 An. 649; 23 An. 543; 24 An. 276; 27 An. 97; 
34 An. 833. 

No contrary precedent is, or can be cited. 

Since the motion to dismiss was submitted to the Court by consent 
of both parties, and without any reservation whatever, appellant has 











H| 
! 


} 





936 SUPREME COURT OF LOUISIANA, 





Thomas vs. Bienvenu. 





offered and moved to file against the objection of appellees, an original 
document, being a certificate of the Judge of the District Court, in the 
following words: ‘I hereby certify that on the 29th of March, 1883, 
on motion of plaintiff’s counsel made in open court for an appeal, the 
motion of plaintiff was granted and the appeal allowed in upen court, 
returnable at the next session of the Supreme Court at Opelousas, 
although that fact may not distinctly appear in the entry as written 
by the clerk on the minutes, and said minutes should be and are hereby 
corrected to that extent. Granted at Chambers at Vermillionville, La., 
this 5th day of July, A. D. 1883. 
(Signed) JOHN CLEGG, Judge 25th Dist.” 

This attempt to remedy the defect cannot avail: First, it comes too 
late, after unreserved submission of the motion to dismiss; secondly, 
it is an original document, never filed in the District Court or entered 
on the minutes thereof, but offered for original filing in this Court. 
Obviously an order, signed by a Judge at chambers to correct the 
minutes of the court, never filed or entered in the court, is without 
effect to operate the correction. Non constat that it would ever be filed 
or entered.. The document can be treated in no other light than as a 
simple certificate by the Judge of the facts therein stated, and it has 
been distinctly held, that even an affidavit by the District Judge to 
the same effect, filed in this Court, could not supply or cure the absence 
of an order of appeal in the record. Moore vs. Simms, 21 An. 649. 

In matters of practice it is essential to preserve, as far as possible, 
uniformity of ruling. 

Appeal dismissed. 








No. 1189. 


EDWARD AND EmMA THOMAS vs. NuMA BIENVENU. 
AvuG. MARAIST, INTERVENOR. 


Where an appeal bond was given for the amount prescribed in the order for a suspensive 
appeal, and was filed within the time prescribed for such appeal, it is a good bond for a 
suspensive appeal, though it is recited in the body of the bond ‘that an appeal, suspensive 
or devolutive, was granted,” and it is not stated for which appeal the bond was given, 

Where an administrator suffers a valuable plantation, mortgaged to the succession, to be sold 
for taxes for a nominal sum and buys it in through one of the heirs interposed, who sub. 
sequently sells it, but the entire price—cash and credit—goes into hands of the adminis 
trator, such purchase and sale enures to the benefit of the succession. And where two 
of the notes representing part of the price are delivered by the administrator to an heir 
who sues thereon, a creditor of the succession may intervene and have said notes declared 
the property of the succession. . 


PPEAL from the Twenty-first District Court, Parish of St. Martin, 
Fontelieu, J. 
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Mouton & Martin for Plaintiffs and Appellants. 


Felix Voorhies for Intervenor and Appellee. 





On Motion TO DIsMIss. 

The opinion of the Court was delivered by 

Topp, J. This motion is based on an alleged irregularity in the 
appeal bond. 

It is contended that it is a bond in the alternative for a suspensive 
or a devolutive appeal; that this is shown by a recital in the bond in 
these words: “ From which said judgment Edward and Emma Thomas 
have prayed for a suspensive and, in the alternative, for a devolutive 
appeal.” 

The bond is for the amount fixed for a suspensive appeal; it was 
filed within the time prescribed for such appeal, and it was evidently 
intended to further such appeal, and complies in its conditions and 
time of filing with the order therefor. 

The motion is, therefore, denied. 





ON THE MERITS. 

The plaintiffs sued the defendant on two promissory notes secured 
by mortgage on the property described in the petition. These notes 
were made payable to and endorsed by Honoré P. Guilbeau, and were 
given for part of the price of a tract of land purchased by the defend- 
ant that once belonged to the succession of John H. Thomas, of which 
Guilbeau was the administrator. 

A. Maraist, syndic, a judgment creditor of the said succession, inter- 
vened in the suit, alleging that the notes sued on were the property of 
the succession of Thomas and had been improperly transferred or de- 
livered by the administrator to the plaintiffs, who were heirs of the 
deceased ; and that, as a judgment creditor of the succession, he had a 
right to be paid his debt before the heirs are entitled to receive any- 
thing therefrom ; their interest being residuary. 

Exceptions to the intervention were filed by plaintiffs and defend- 
ant, mainly to the effect that no cause of action was set forth by the 
intervenor, inasmuch as the succession of Thomas was not alleged to 
be insolvent, and that Guilbeau, the indorser of the notes sued on, had 
not been made party to the suit. 

These exceptions were referred to the merits. 

The plaintiffs and defendant answered jointly, alleging, substan- 
tially, that plaintiffs were the owners of the notes sued on, and that 
the property, the price of which the notes represented, had ceased to 
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belong to the succession by virtue of a previous conveyance long prior 
to the sale at which the notes were given. There was no issue raised 
by the pleadings between the plaintiffs and defendant ; the contest is 
solely between the plaintiffs and the intervenor. 

From a judgment in favor of the intervenor the plaintiffs have 
appealed. 

The evidence shows that the succession of John H. Thomas was 
opened in 1865, and that Guilbeau, the husband of one of his daugh- — 
ters, became administrator of his succession, which was inventoried at 
over thirty thousand dollars. The administrator caused all the property 
to be sold, although the debts were inconsiderable, and has never filed 
any account of his administration, though repeatedly ordered to do so. 

The plantation was sold for $10,000, one-half cash and the balance 
on credit. 

After instituting suit to recover the credit portion of the price, he 
suffered the plantation to be sold for taxes, and through one of the 
heirs interposed, bought it in for $100, evidently for himself. After- 
wards, the adjudicatee at the tax sale sold the property for $6,000, part 
cash and part on time, and the entire proceeds of the sale, cash and 
notes, went into the hands of Guilbeau, the notes being made payable 
to him or his order. Two of these notes were transferred by him to 
the plaintiffs, who, as stated, are forced heirs of the deceased. 

The record shows that many thousand dollars have been received by 
the administrator Guilbeau during the course of his administration, 
not a dollar of which has been applied to the debt of. the intervenor 
owing by Thomas at his death in 1865. 

The District Judge, under this state of facts, came to the conclusion 
that the purchase at the tax sale was but a device on the part of the 
administrator to secure the property of the succession to himself, and 
that this purchase and its subsequent sale should enure to the benefit 
of the succession, and that the notes in suit representing the property 
sold should go to pay its debts. 

We cannot say that he erred. In fact, any other conclusion, in the 
face of a flagrant maladministration and a palpable diversion of the 
funds of the succession, would virtually sanction its wilful and con- 
tinued spoliation by the administrator. Under the facts developed on 
the trial, there was no necessity that the petition should have alleged 
the insolvency of the succession or that Guilbeau should have been 
made a party. The exception, therefore, which had been referred to 
the merits, was properly overruled. 

For these reasons, the judgment of the lower court is affirmed with 
costs. 
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No. 1186. 


Joun N. PHarr vs. MARTHA COLLINS ET ALS. 
JOHN CALDER, INTERVENOR. 


A common carrier cannot seize goods for a debt due himself individually and wholly uncon- 
nected with the shipment, while they are in transit and for the safe carriage and delivery 
of which he has given a bill of lading. He cannot protect his private interests at the 
expense of his public duty as a carrier. 

The carrier is in some sort a public officer, invested with power, burdened by duty, and held 
to responsibility. He cannot by his own act prevent himself from doing his duty. He 
cannot place an obstacle in the way of performing his contract, and then plead that 
obstacle as an excuse for not performing it. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 


P. H. Mentz and M. J. Foster for Plaintiff and Appellee : 


A being indebted to B, delivers property to B to sell, and to apply the proceeds to the extin- 
guishment of the debt; the title to the property remains in A. 8 An. 435; 12 An. 672; 31 
An, 600; Allen, Nugent & Co. vs. Ben Buisson, 35 An. not reported; H. D. p. 839. 

Such a contract makes B the agent of A. 8 An. 435; 12 An. 672; H. D., p. 839. 

Intervenor makes the following allegation, viz: ‘‘‘The sugar and molasses belonged to the 
owners of the Bedell Plantation in the Parish of St. Mary, and was turned over to the 
plaintiff (in intervention) to be sold and the proceeds applied to the satisfaction of a claim, 
held by him against them;’ this judicially declares that the title to the property re- 
mained in the Bedells, and that intervenor held it for them. See authorities quoted 
above. 

It is essential to the contract of sale, that there should be a fixed price and a weighing. C. 
C. 2439, 2458, 2459, 2464. And these things are likewise essential to a dation en paiement. 
C. C. 2656. 

An insolvent cannot make a dation to the predjudice of creditors. C. C. 2658. The law 
‘‘forbids”’ this, hence it is absolutely null. C. C. 12; 6 La. 8&2. 

In a dation everything doubtful or ambiguous is construed against the donee. 3 An. 280. 

An intervenor claiming ownership is confined to his plea; and cannot question the plaintiff's 
proceedings, nor the manner in which the seizure was made. 8 M. 55; 8 R. 123; 21 An. 
118, 

To repel the intervenor, plaintiff has only to show that intervenor is notowner. 8 La. 143, 

When an agent transfers the property of his principal to extinguish his own debt, the trans- 
fer is absolutely null. H. D. 853. 

The pledgee of a judgment represents the pledgor in collecting it. 

A bargain made by a seizing creditor, with a seized debtor, in order to prejudice a superior 
creditor, in which it is stipulated that the sheriff, who agrees to it, shall dispose of the 
property in violation of law, is absolutely null and void. 

If A invoke an estoppel against B, and destroy the assumed effect of the estoppel by his own 
pleadings and his own testimony, he cannot complain of B who stands by and sees him 
lose his case. 

A party who creates an apparent condition of things by interposing persons as agents while 
representing them as principals, has no ground for estoppel against the person who was 
influenced to act by the concealment of material facts. 33 An. 1198. 

The essential fedtures of estoppel are: 1, that there must be a false representation or conceal- 
ment of material facts; 2, made with the knowledge of the facts ; 3, to a party ignorant 
of the truth of the matter; 4, with the intention that the other party should act on it, 
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and 5, which induced the other party so to act. Bigelow on Estoppel, Outline, p. Ixxxi; 
Idem, pp. 484, 501, 529, 541, 549; Wait's Actions and Defences, 6th Volume, verbo Estop- 
pel, p. 567; 5 R. 523; 1 An. 11; 5 An. 368; 9 An. 528; 30 An. 50; 30 An. 201; 33 An. 1198. 

A creditor who seizes the property of his debtor cannot claim the property as his own, so long 
as the sheriff, by his direction, holds the property under the writ issued at the creditor's 
instance. 28 An. 60. 

Bills of lading are assignable; but are not negotiable ; and are symbols of the property named 
in them. The endorsement and transfer of a bill of lading conveys no more title than the 
endorser had. Hutchinson on Carriers, p. 100, Sec. 129; Idem, p. 338, Sec. 414. 


D. Caffery for Intervenor and Appellant: 


1. A common carrier cannot dispute the title of the shipper of the goods. When a third 
person claims the ownership, the carrier withholds the delivery at his peril. Story on 
Bailments, Sec. 582; Hutchinson on Common Carriers, Secs 406, 407; Kent's Com. Vol. 2, 
part V., Sec. XL., p. 604. 

2. The carrier's contract to deliver according to the directions of the shipper, is absolute. 
“The act of God and the kings enemies,” inevitable accident, or the excepted perils of 
the bill of lading, will only excuse a non-delivery. Story on Bailments, Sees. 489, 49C; 
Hutchinson, 338. 

3. Under the Code, carriers are subject to the sawe responsibilities as tavern keepers, under 
the title of deposit, and no depositary can withhold the thing deposited on pretense of a 
debt due to him from the depositor, on an account distinct from the deposit, or by way of 
offset. Rev. C. C. 2756, 2956. And every carrier is a bailee or depositary. Hutchinson, 
Sec. 1. 

4. The bill of lading is conclusive on the carrier as to the ownership of the goods. The con- 
signee, unless the bill is so drawn as to show jus disponendi in the consignor, is the abso. 
lute owner, so far as the carrier is concerned. Hutchinson, Sec. 130; Benjamin on Sales, 
book 2, chap. 6, (see foot note). 

5. A carrier, contracting to carry beyond his own route, is bound for the whole distance, 
notwithstanding a connecting carrier is to carry a part of the distance. Hutchinson, Sec- 
145. 


The opinion of the Court was delivered by 

MANNING, J. The plaintiff Pharr held a mortgage upon the Bedell 
plantation in St. Mary owned by the defendants, and was also a priv- 
ileged creditor for supplies furnished and advances made in 1880 to 
enable the owners to work it. 

Calder the intervenor was a creditor of the same parties, and held as 
collateral a recorded judgment against two of the owners of the plan- 
tation. In December, 1880, Calder had execution issued upon this 
judgment, and the sheriff seized a portion of the sugar and molasses 
then in the sugarhouse. Shortly thereafter the sheriff, under an agree- 
ment between the seizing creditor and the defendants, the seized debt- 
ors, shipped 35 hhds. of sugar and 50 bbls. molasses to New Orleans, 
to be sold for the benefit of the parties. 

- The shipment was made on Pharr’s line of steamboats plying the 
Teche, and connecting with the Morgan Railway, which took the 
steamer’s freight from Morgan City to New Orleans. A through bill 
of lading was given the sheriff by the clerk of the steamer for the 

















OPELOUSAS, JULY, 1883. 941 





Pharr vs. Collins et als. 





transportation of the goods from the point of shipment to New Orleans. 
This bill was transferred to Calder. 

When the steamer reached Morgan City the sugar and molasses were 
landed on the Railway wharf at the usual place where the Railway 
took in the steamer’s freight, and instead of being forwarded was de- 
tained three or four days by Pharr. He had learned that the sugar 
was from the Bedell plantation and determined to seize it. Hutchinson 
of the Railway telegraphed him from New Orleans to let it come for- 
ward lest liability for damages be incurred, but it did not go forward 
and was finally seized by Pharr under a sequestration issued in this 
suit upon his privileged claims. Calder bonded it, having intervened 
to protect his interest, 

The question is thus presented: can a common carrier seize goods 
while in transit, for which he has given a bill of lading, to satisfy a 
debt due himself, not for charges of transportation but wholly outside 
of the shipment, and due not by the shipper but by the parties from 
whom the shipper derived the goods. 

Common earriers are held to the strictest responsibility. Public 
policy required it in the beginning of commerce, and as trade devel- 
oped and commerce increased, experience demonstrated the wisdom 
of the rules already formed and judicial construction added to them, 
and completed a system which all courts concur in enforcing. 

The carrier is likened to the depositary and cannot withhold the 
goods on the pretence of a debt due him by the shipper, and a fortiori 
he is forbidden to adopt the pretence of putting them in the custody 
of the law to be there held to satisfy a debt due him wholly uncon- 
nected with the shipment, and not due by the shipper but by other 
parties. 

Irresistible force unless from the King’s enemies has been said not 
to relieve the carrier when he has been robbed of the goods, and this 
because otherwise he might undo all who have dealings with him by 
combining with thieves, and promoting the robbery in such clandes- 
tine way as to be undiscoverable. Story on Bailments, §490. The 
same principle of public policy must restrain a carrier from seizing 
goods which have been placed in his custody, and for the safe carriage 
and delivery whereof he has contracted with a shipper, for it would 
not be difficult for him by collusion with others who sought to enforce 
claims upon the goods to hamper and impede the transit of them, 
and thus defeat the object and purpose of the shipper, and destroy 
confidence and trust in a business which contributes equally to public 
convenience and to private gain. . 
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The carrier is in some sort a public officer, invested with power, 
burdened by duty, and held to responsibility. He cannot by his own 
act prevent himself from doing his duty. He cannot place an obstacle 
in the way of performing his contract, and then plead that obstacle as 
an excuse for non-performance of it. If sued upon the bill of lading, 
he could not plead his own seizure of the goods, while in transit, to 
satisfy a debt not due him as carrier, but individually, as a bar to re- 
covery. , 

The case is as strong for Pharr as it could well be for any carrier. 
He had a privilege individually on this sugar for supplies furnished in 
making it. The sugar was being removed under his eyes, and the law 
gave him process to retain it. But he cannot make his duties as ear- 
rier secondary or subservient to his individual interests. The highest 
demands of public policy require that we shall enforce his duty as car- 
rier to be detriment of rights which he could have enforced if he had 
not been a carrier. 

It is therefore ordered and decreed that the judgment of the lower 
court maintaining the plaintiff’s writ of sequestration, and recognising 
his privilege upon the produce sequestered, is avoided and reversed, 
as also that part of the judgment which orders the restitution of the 


produce or the payment of the proceeds of its sale by the intervenor 
to the plaintiff. And it is further ordered and decreed that the inter- 
venor John Calder have and recover of the plaintiff John N. Pharr 
his costs in both Courts, and that in other respects the judgment below 
be and remain undisturbed. 


On APPLICATION FOR REHEARING. 


BERMUDEZ, C. J. The decree made in this case is not to be construed 
as denying that plaintiff had a privilege at the time he resorted to the 
sequestration, for the opinion formally recognizes such security. We 
held merely that, under the circumstances, that privilege could not be 
made the foundation for the sequestration asked, granted and sus- 
tained. 

Neither is the decree to be so construed as to be a final judgment on 
the rights of the intervenor to the sugar or its proceeds free from 
such plaintiff’s privilege. 

_ Rehearing refused. 
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No. 1185. 


ErRNEsT J. SmitH vs. Wm. W. JOHNSON. 


The hypothecary action against the third possessor is not barred by the prescription of ten 
years, when the principal obligation has been kept alive, and the mortgage securing it 
has been properly inscribed and reinscribed. 

When, after the minor’s mortgage has been preserved, by the inscription of the abstract of 
inventory under the Act of 1869, the minor arriving at the age of majority has liquidated 
his mortgage by account and judgment against his tutrix, the inscription of such judg- 
ment is sufficient to preserve his mortgage thereafter, and there is no necessity of rein- 
scribing the abstract of inventory. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 


D. Caffery for Plaintiff and Appellant. 
M. J. Foster for Defendant and Appellee. 


The opinion of the Court was delivered by 

FENNER, J. The plaintiff, E. J. Smith, was born in 1848. His 
father, Simeon Smith, died in 1853, and, in the same year, his mother, 
Mrs. Arpha M. Smith, was confirmed as his natural tutrix. As re- 
quired by the Constitution of 1868 and legislation thereunder, the 
minor’s mortgage was recorded by inscription of the abstract of the 
inventory of estate of Simeon Smith on November 9th, 1869. At this 
date, plaintiff was already of age. On June 10th, 1870, defendant 
Johnson bought the property here in question from Mrs. Smith for 
$12,500, and since said purchase has been in peaceable and publie 
possession thereof. 

In 1872, Mrs. Smith filed her account of tutorship to plaintiff, and on 
December 2d, 1872, judgment was rendered homologating her account, 
giving judgment in favor of the minor against the tutrix for the sum 
of $10,734.85, and decreeing that “‘ the tacit or legal mortgage of said 
ward on the property of his said tutrix be and the same is hereby 
recognized to have effect from the date of her confirmation as such 
tutrix.” The judgment was recorded on August Ist, 1873, and rein- 
scribed on August Ist, 1881, and the judgment itself was revived in 
February, 1881. 

The original inscription of the minor’s mortgage resulting from the 
recordation of the abstract of inventory in 1869 was never reinscribed. 

On August 15th, 1882, plaintiff brought the present hypothecary 
action to subject the property bought by Johnson in 1870 to his mort- 
gage, setting up his judgment and the mortgage recognized therein, 
and alleging that said mortgage was originally properly inscribed, and 
had been kept alive by said judgment and its inscriptions and revival. 
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To this demand the defendant opposed : 

1. The prescription of ten years as a bar to the action under Arts. 
3528, 3529, C. C. 

' 2. The peremption of plaintiff’s mortgage by failure to reinscribe 
the same within ten years from the date of its original inscription 
in L869. 

I. 

The question whether the prescription of ten years declared by Art. 
3529, C. U., applies to the hypothecary action against the third posses- 
sor of property, has been the shuttle-cock of our jurisprudence. 

The Article declares, that “‘ this prescription has also the effect of 
releasing the owner of an estate from every species of real rights to 
which the property may have been subject, if the person in possession 
of the rights has not exercised it during the time required by law.” 

In the case of Lanusse vs. Minturn, 11 La. p. 256, the Court held, 
that this prescription barred the hypothecary action against the third 
possessor. ; 

In Bibbs vs. The Union Bank, 3 An. 334, precisely the opposite doc- 
trine was announced. 

This last interpretation received greater or less countenance from 
the Court in 5 An. 590, 12 An. 715, and 14 An. 106, down to the case 
of Adler vs. Prudhomme, 16 An. 343, wherein the Court expressly over- 
ruled the case of Bibbs vs. Union Bank, and reaffirmed the earlier 
doctrine. But in the case of Gentes vs. Blasco, 20 An. 403, the Court 
in a well considered decision returned to the doctrine of Bibbs vs. 
Union Bank, and held that the hypothecary action was not barred by 
the lapse of ten years, but may be exercised at any time while the 
mortgage remains in force. 

This latest interpretation appears to have remained undisturbed to 
the present day, unless by a careless dictum of Mr. Justice Marr, in the 
case of Chapman vs. Citizens’ Bank, 31 Au. 395, which is so distinctly 
obiter and unconsidered us to merit no attention. In this conflict of 
authority, we have given serious consideration to the reason of the 
matter, and conclude that the doctrine denying the applicability of the 
prescription is the better founded. 

We are satisfied that the “ real rights,” referred to in Art. 3528, do 
not include mortgages, but only such real rights as are evidenced and 
preserved by their exercise. The contention that mortgages are in- 
cluded therein requires too much, since it would make the prescription 
applicable to all actions toenforce mortgages, whether against property 
in hands of original mortgagees or against third possessors. The con- 
struction contended for is equally inconsistent with our registry laws. 
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Of what use would it be to reinscribe mortgages at the end of ten years, 
for the purpose of keeping the mortgage alive, when, by the mere lapse 
of the ten years, regardless of reinscription, the action to enforce the 
mortgage is prescribed ? 

Another consideration mentioned in Bibbs vs. Union Bank seems 
conclusive. The Art. 2180 of the Napoleon Code contained an express 
disposition, that prescription is acquired by the third possessor of 
mortgaged property by the lapse of time fixed by law for the prescrip- 
tion of the property itself. The omission of this provision from Art. 
3374 of the Code of 1825, which is otherwise identical with the above 
Article, must be taken to have been done ex industria, and to indicate 
the unwillingness of the authors to adopt that rule. Hence, the argu- 
ment of Mr. Justice Bullard, in Lanusse vs. Minturn, to the effect that 
“it would seem as clear as that the greater includes the less, that if 
the plaintiff could not recover the property in a real action, she could 
not, a fortiori, enforce any real right in it,” falls to the ground. 

With these views, we hold that the prescription pleaded against the 
action is untenable. 


Il. 


Is the mortgage perempted for want of legal reinscription? Plain- 
tiff having been of age at the date of the original inscription, it may 
now be considered as settled that he was not exempted from the opera- 
tion of the laws relative to reinscription. Thompson vs. Lemelle, 34 
An. 104]. 

But the question is whether, having within four years after his 
majority obtained a judgment liquidating his claim against his tutrix, 
and recognizing his mortgage therefor to date from the time of her 
appointment, and having inscribed and reinscribed that judgment, he 
has not done all that was necessary for the preservation of his rights. 

Defendant contends that he should have reinscribed the abstract of 
the inventory. For what purpose? The registry of that abstract 
was merely intended as notice to third persons that there existed a 
supposititious, unsettled, possible right in the minor secured by mortgage 
on the property of his tutrix, which it would be his duty, within four 
years after his majority, to take action to settle and liquidate. After 
thus liquidating his right by judgment fixing the amount of his claim, 
and expressly recognizing his mortgage as dating from the appointment 
of the tutrix, it would seem that the inscription of the abstract of in- 
ventory had performed its function, and that it would be worse than 
useless to reinscribe such an effete instrument, when, by the inscrip- 
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tion of the liquidating judgment, he would give to all the world so 
much more distinct and definite information as to his claims and rights. 

In Morrison vs. Citizens’ Bank, 27 An. 401, it was held, that the 
recordation of such a judgment prior to the adoption of the Constitu- 
tion of 1868, dispensed with the necessity of the inscription directed 
therein, and in Act 95 of 1869, and by parity of reasoning, a like re- 
cordation afterward would seem to dispense with the necessity of 
reinscription. 

The asserted anology between this case and those authorities hold- 
ing that recordation of a judgment recognizing aconventional mortgage 
does not dispense With reinscription of the mortgage itself, does not 
exist. In the one case, the mortgage springs from the act or conven- 
tion, which is the complete and perfect evidence thereof; while, in the 
other, the mortgage springs from the law. The inscription of the in- 
ventory abstract is made for want of better evidence of the claim, and 
merely to give notice of the right until such better evidence is obtained, 
and with a view to the liquidation and settlement of the right within 
the period-fixed by law. When such liquidation is had and such bet- 
ter evidence is furnished by judgment, its inscription supersedes the 
original imperfect one, and leaves no reason or necessity for its 
reinscription. 

This judgment was rendered in the same proceeding in which the 
inventory previously recorded was taken, viz: in the succession of . 
Simeon Smith, and, practically, its inscription afforded defendant every 
notice which would have resulted from reinscription of the abstract. 

We discover no cause for complaint by defendant in the long indul- 
gence which has been granted him. He bought this property subject 
to the mortgage of this minor; he has never discharged it; and as it 
has been kept alive and prosecuted within all the limitations imposed 
by law, the lapse of time affords him no ground for relief or complaint. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, that defendant’s 
pleas of peremption and prescription be overruled, and that the case be 
now remanded to the lower court, to be there proceeded with according 
to law; defendant and appellee to pay costs of his exceptions and of 
this appeal. 
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No. 1183. 


BourDIER & BELLESEIN vs. MorGAn’s Loutstana & TEXAS 
RAILROAD COMPANY. 


A person cannot treat a railroad’s entry upon his land as tortious after he has by conduct 


acquiesced in it, and stood silently by until it was accomplished, and the road bed was 
equipped with ties and rails. 


But a railroad company must not so construct its road as to inflict injury upon the proprietor 


of land over which it passes. It is liable in damages for injuries to the land occasioned 
by closing ditches and obstructing drains, whereby water is impeded or obstructed in ite 
passage, and the crops are thus injured or destroyed. 


The liability of a railroad company is substantially the same as that of an individual for torts 


4. 


or actionable injuries occasioned by its improper or defective construction, and for obstruc- 
tions created by it to the natual tlow of water, whereby adjacent land is injured in its 
cultivation. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 


B. F. Winchester and A. L. Tucker for Plaintiffs and Appellees : 


The plea of the general issue, and special defenses in justification are inconsistent issues, 
and cannot stand together ; the former is waived by the latter, and the defendant should 
have been required to elect between them. 10 L. 306; 28 An. 239, 109; 29 An. 136; 31 
An. 84. 

The charter of a company is a private statute, not a special law, requiring plea and proof 
to be noticed judicially. 33 An. 956, 954; 23 An. 415. 

After issue joined an answer cannot be amended so as to change the original issue, nor 
can it be amended after the parties have gone to trial; a fortiori, it cannot be amended 
after plaintiffs have closed their direct evidence. 14 An. 355; 19 L. 547-8; 22 An. 350-1; 
1 Rob. 581; 3 Rob. 126. 

The right of passage or of way, taking earth or sand is a servitude. C.C. 721. 


The right of passage or of way is a discontinuous servitude. C. C. 722, 737. 
Discontinuous servitudes can be established only by title ; immemorial possession itself is not 


sufficient to acquire it. C. C. 766. 


The title to the right of way to be valid against the third parties must be recorded within the 


5. 


time required for the registry of mortgages. C. C. 1554-6-7, 3447, 3346, 

The donation of the right of way to a railroad must be granted under the formalities 
required by the Civil Code fur donations inter vivos, must be accepted in the manner 
required by law; and the act of donation and acceptance must be recorded within the 
time, and in the manner required by law, in order to affect third parties. C. C. 1554 et 8eq; 
3346-7. 

Servitudes are extinguished by abandonment or by ten years non-usage. C.C. 783, 789. 
And the time of prescription for non-usage begins for discontinuous servitudes from the 
day they ceased to be used ; and for continuous servitudes, from the day any act contrary 
to the servitude has been committed. C.C. 790. 

One co-proprietor of an undivided estate cannot impose a servitude thereon, without 
the consent of his co-propietor. C. C. 738. 

Morgan’s La. & Texas R. R. Co., incorporated in 1877, is not the legal successor of the N. 
O., Opelousas & G. W. R. R. Co. and has shown no title from the same. 

Since the right of way could only be acquired by a written title from the proprietors or 
by expropriation ; and consent could not be shown by paroi to occupy the land, hence, 
defendant Company could acquire no right from the mere inaction of plaintiffs, and it 
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affords ‘no excuse against the payment of these damages, that the plaintiffs made no 
opposition or objection.” 17 L. 396; 32 An. 839; Salabah vs. Marsh, 34 An. 1053. 

10. Entering upon land without the consent of the proprietor, and without authority of law 
is an act of trespass for which damages lie. 37 Miss. R. p. 700. 

11. Mvasure of damages—authorities quoted in brief p. 23; Shearman on Negligence, 3d ed. 
p- 677; 8 Otto, 407 to 410. 

12. Prescription cannot be set up against a continuous damage. 2 Add. on Torts, 1163; 7 
Otto, 668-9; Wood on Nuisance, 823. 

13. Plaintiffs are entitled to recover for loss of profits in business. 1 Sedgwick on Damages, 
7th ed. 274, note 130 to 133, note 134-7-8, 143; 4 English Law & Equity Reports, 20 to 23; 1 
Addison on Torts, Banks & Bro. ed. 242; Woods on Nuisance, 890-2-3, 688. 


D. Caffery for Defendant and Appellant: 


1. A grant, or license, or request from the land owner, will justify the Company's interfer- 
ence with his property, which would otherwise be a trespass. Pierce on Railways, chap, 
9, pp. 260-265. 

2. Vindictive or punitory damages can only be inflicted where there are circumstances of 
fraud, malice, gross negligence or oppression. 

Intent and malice are essential ingredients in cases of vindictive damages. Sedgwick on 
Damages, chap. 1, Sec. 38 ; Ib. chap. 22, Secs. 529, 530, 461. 

3. Where, in an action for vindictive damages, certain actual damages, not specified as .o 
amount, are included in the ad damnum, in aggravation of the wrong complained of, 
no recovery can be had thereon, independent of the matter alleged as the main trespass. 

Where the action is not sustained on the main charge, the matters of aggravation incidental 
to it, fall with their principal. Greenleaf, Vol. 2, Sec. 273. 

When a right of way, under private signature, is granted toa railroad company, in considera- 
tion of contemplated benefits, it is a valid grant and not a donation. 31 An. 549. 

4. Where two own the land and one signs the grant and the other does not, and the one not 
signing is shown to have acquiesced, permitted and solicited the building of the road bed 
through the joint property, the grant, imperfect without the consent of the co-owner not 
signing, becomes perfect through his express and implied consent. Rev. C. C. 738. 
When the estate on which a co-proprietor has granted a servitude is sold to effect a parti- 
tion, and afterwards the heir of the co-owner not signing, but consenting to the servitude, 
becomes proprietor of the whole estate, the heir stands where the author would have 
stood, and is bound to permit the servitude. Rev. C. C. 741. 

Where the owner or owners of real estate stand by and see the construction on their 
property of the costly and extensive work of a railroad, without protest or dissent, their 
consent is implied, and they cannot object to the use of the property by the railroad. 31 
An. 478, Jefferson & Lake Pontchartrain Railroad Company vs. New Orleans. 
All claims for land or damages for its extra-judicial expropriation for works of public im- 
provement and utility are barred by two years from the actual taking and occupancy of 
the land for such purposes. Rev. C. C. 2630; 31 An. 478. 
A railroad is a public road or highway. The prescription of ten years does not apply to 
a forfeiture of its rightof way by non-user for that time. 3 An. 482, Hatch vs. Arnault; 
Mills on Eminent Domain, Sec. 14. 
Permitting one’s property to be used and appropriated for a railway or highway is in the na- 
_ ture of a dedication to public use, and may be proved by parol. 29 An. 38; 12 An. 108 ; 
* 20 An. 339 
9. Amendments, conducive to justice, may be allowed at any time. 27 An. 316, 


The opinion of the Court was delivered by 
_ Mannine, J. The plaintiffs own a sugar plantation below Patter- 
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sonville in St. Mary through which the defendant has constructed its 
road, and has so built it that damage has been inflicted upon them to 
the extent they allege of ten thousand dollars. The cause of the dam- 
age is the closing of numerous ditches which prevents drainage; and 
dams up the water, and particularly a canal which is the main outlet. 
The road bed is built through the heart of the plantation, and runs 
between the stables and the sugarhouse and laborer’s cabins, and is 
thus claimed to constantly endanger them. The defendant's acts were 
committed in the summer of 1879, and the suit was filed in November 
of the same year. 

The defendant sets up title to this road bed by derivation from the 
New Orleans, Opelousas & Great Western Railroad, upon the validity 
of which we do not find it necessary to pass, nor upon its binding force 
quoad the defendants. The bed was constructed by that Company 
about 1858 or 1859, but remained without rails or cross ties for twenty 
years. The plaintiffs acquired the land in 1875, and when the defend- 
ant’s employees commenced the repairs of the bed four years later, 
preparatory to the immediate laying of ties and rails, the plain- 
tiffs were quiescent. They called theengineer’s attention to the neces- 
sity of making culverts and having a bridge fixed, but although of 
course perfectly aware that the road was to be finished and operated 
quickly, they not only did not evince any unwillingness to its passing 
over their land but made suggestions to the constructing officer of 
works which they deemed necessary. This is the more remarkable 
since the road bed separated their buildings, and it must have been 
manifest that inconvenience and danger must result from the location 
of the bed in such place. One of the plaintiffs, replying to the ques- 
tion whether he did not know of the defendant’s entry for the purpose 
of building the road, answers “ well, [heard they were coming through 
from Morgan City up, but I paid no attention to it, as I thought they 
would ask my permission to pass.” 

In civil conduct, not less than in military affairs, the arm that strikes 
a prompt and vigorous blow achieves success before the adversary 
recovers from his surprise. The Company went straight forward, and 
the dazed plaintiff was roused from his attitude of waiting for his per- 
mission to be asked by the scream of the locomotive. 

All that part of ‘the complaint which is based upon an alleged tor- 
tious entry must therefore fall. If the entry was unlawful, the plaintiffs 
condoned it. They should at once and peremptorily have forbidden 
the entry of the defendant in 1879, if they intended to dispute its right 
to the road bed which was already upon their land when they bought 
and was too prominent an object to be ignored. They should have 
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denied the defendant access, and have prevented it by using legal 
process. 

But the defendant has no right in constructing its road to cause 
injury to the owners of land over which it passes. The successful cul- 
tivation of land depends upon its drainage in great degree. Obstruct 
that, and you convert a soil that would annually teem with the richest 
product, into a pestilential marsh. The flow of the water in its natural 
course upon this plantation is from front to rear. The plaintiffs had 
made a reservoir or pond in order to supply water to their machinery, 
and that pond is supplied from the Atchafalaya. The flow of water 
to the pond has been materially impeded and obstructed by defend- 
ant’s road, and the plaintiffs have been put to additional expense 
annually in consequence thereof. They had dug a canal, by means of 
which the water was drained from their front lands, and several years 
of successful tillage had demonstrated the wisdom of their work and 
its absolute necessity. Other ditches, dug with reference to this main 
canal, perfected a system of drainage, the beneficial results from which 
were visible in each crop. Through the Company’s fault in locating 
culverts which do not correspond to those ditches, the whole of this 
- system of drainage has been made awry, and thwarted, and damage to 
crops has ensued. 

The evidence leaves no doubt that it was the defendant’s road that 
destroyed this system by obstructing the outlets for the water, and 
closing the ditches. Bellesein says, there were twenty-five or thirty 
ditches. The culverts being insufficient in number and size, water was 
spread over 122 acres. Fifteen or twenty acres of cane next to the 
Railroad were nearly all killed while the cane elsewhere was good, and 
the road passes through the best land of the plantation, producing an 
average of 2,000 pounds of sugar to the acre. 

He continues: ‘‘ Before the Railroad was put there by the defendant 
we were able to drain the front lands across the old road bed. If the 
Company had made 4 culverts through there 7 feet wide, that is, four 
more than that one that is there, it would have been sufficient. IL 
would have saved several crops on the front. I could havehad a ditch 
opposite each culvert, and drained the rear and saved the back landa 
from overflow. Twenty acres of this back land overflowed as good 
as the front, and capable of producing 2,000 pounds of sugar to the 
acre. Overflows every time there is a heavy rain.” 

Two other witnesses shew the disastrous effect of the defendants’ 
works: 

Wilson Danis: ‘ There were four openings through the old road bed. 
They were filled up by the Company. Before the new road, there were 
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ditches straight across the old bed. We never raise good cane next to 
the Railroad on that portion since the Railroad has been constructed. 
Before that crops were not affected as now. The ditches were filled 
up by grading the road and drainage was obstructed.” 

J. M. Charpantier: “ Five ditches ran through the old road bed ; this 
Company filled up two. All the water from 150 acres on the Bayou, 
North side, has to come through one culvert ; it would require for the 
natural drainage as many culverts as ditches. Plaintiffs have one 
ditch for every acre. They have fifteen leading ditches ; if there were 
the same passage through the road opposite them, the front would 
drain as well as the back. All has to come through a culvert of eight 
feet—the water stands and.causes injury. The openings closed has, 
and will continue to affect the plantation and drainage for the future.” 

The consequence is that fifteen acres of the front land next the rail- 
road is so overflowed as to materially injure if not to destroy the crops 
upon it, and twenty acres in the rear are similarly affected. The lia- 
bility of a railway company for torts or actionable injuries to real estate 
is substantially the same as that of individuals, and the proof is abund- 
ant that the injuries of which the plaintiffs complain are the direct 
result and consequence of the defendant's acts in the construction of 
its road without regard to the need of the plaintiffs to keep their sys- 
tem of drainage in unobstructed operation. The obstruction was wil- 
ful and in contempt of their protest. The danger was poiuted out, 
and their efforts to avert it by having drains left open were disregarded. 

The jury found for the plaintiffs and assessed the damages at 
$3,333.33. The plaintiffs pray an increase of that sum. It is enough 
and not too much. 

Judgment affirmed. 


On APPLICATION FOR REHEARING. 


Pocnké, J. We have carefully read and maturely considered the 
earnest application for a rehearing of this cause made by defendant’s 
counsel, in a petition and a supplemental petition. 

As urged by him in the latter petition, we have no means of ascer- 
taining the elements of damages considered by the jury and made the 
basis of their verdict. In appeals of this character the whole case in 
all its features is before us, and our conclusions are based on the result 
of our own examination of the pleadings and of the evidence, and in 
affirming the judgment in such cases, we are not held to the same rea- 
sons which may have actuated the jury in their finding. - 33 An. 642, 
Vredenberg vs. Behan et al. 

Defendant’s main reliance is on the fact, as alleged by counsel, that 
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the issue of actual damages was not tried below and that the pleadings 
in the cause present exclusively the question of ‘ punitory” or vin- 
dictive damages for the alleged tortious entry on, and occupancy of 
plaintiffs’ lands by the Railroad Company. He concedes that the peti- 
tion does contain averments of actual damages, such as injury to the 
drainage of plaintiffs, the obstruction of the flow of water from the 
river through a leading ditch to the sugarhouse pond, as a means of 
supplying the machinery, ete., but he contends that such damages are 
not alleged with sufficient clearness and precision, either as to the 
nature or the amount of the alleged damages. But we find that issne 
was joined by a general denial, on these allegations as well as on all 
the other averments of the petition, and it was therefore competent 
for plaintiffs to support these allegations by testimony which we find 
in the record, and which has led us to the conclusion that they had 
suffered damages in the amount which the jury had allowed. 

Understanding that the amount recovered includes all damages in- 
curred, which are continuous in their character, up to the date of the 
judgment, we see no reason to disturb our decree. 

Rehearing refused. 








No. 1178. 


Watter D. DENEGRE AND Wma. P. DENEGRE vs. JEAN GERAC AND 
ROMAIN FRANCEZ ET AL. 


Where, by proceedings absolutely null and void, property has beer adjudicated to the State 
in tax proceedings, and subsequently the State transfers the same by adjudication to 
third persons, under Act 107 of 1880, the owner, in reclaiming his property, is not bound 
to make the State a party, and is not remediless because the State is exempt from suit. 

Assessment, advertisements, notices, sale of property, in the name of Denégre and Powell, are 
absolutely null and void when the property had never belonged to such joint owners, but 
had been owned by Jas. D. Denégre alone from the moment of its severance from the 
public domain. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Fontelieu, J. 





A. & R. DeBlanc for Plaintiffs and Appellants. 
OC. H. Mouton and Edward Simon for Defendants and Appellees. 





The opinion of the Court was delivered by 

FENNER, J. Under patents from the State of Louisiana dated in 
1856, James D. Denégre of New Orleans was the sole and exclusive 
owner of certain lands in the Parish of St. Martin. He died in 1865 
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and the property then passed to his widow and heirs, whose entire 
title thereto is now represented by plaintiffs. 

These lands were assessed in 1870, 1871 and 1872 in the name of 
“Jas. D. Denégre and A. L. Powell, non-residents.” The taxes not 
having been paid, the lands were advertised for sale in 1873, the ad- 
vertisement stating that they were “ assessed in the name of Denégre 
and Powell.” 

Application was made to the Parish Court, as directed by law, for 
the appointment of a curator ad hoc to represent non-resident delin- 
quents, amongst whom are mentioned in the petition “ Jas. D. Denégre 
and A. L. Powell.” 

These names, thus joined by the conjunction and, appear in the mid- 
dle of a long list of names in such shape as to indicate that the con- 
junction was used to designate those two persons as joint owners of 
the same property or joint delinquents for the same tax. The curator 
ad hoc testifies in the case that he cannot state how the notices served 
on him were addressed ; but that when notices were addressed to joint 
owners, he forwarded the same similarly addressed and not one to 
each joint owner. 

At the sale the property was adjudicated to the State under Act 47 
of 1873, and the tax collector’s act of adjudication describes the prop- 
erty as “‘ assessed in the name of Denégre and Powell.” Matters thus 
stood until 1881, when, under Act 107 of 1880, providing for the sale 
of property forfeited or sold to the State, the property was again ad- 
vertised and adjudicated to the defendants, Gérac and Francez, at the 
price of fifty dollars. The deed to them describes the property as 
‘formerly belong to Denégre and Powell.” The present action is 
brought by plaintiffs to have these titles declared null and void, to 
recover the property and for other ancillary relief. 

The attempt of defendants to shelter themselves beneath the wing 
of the State cannot be countenanced. 

It is true, the effect of this action is to annul or to declare null a sale 
made to the State. But if the proceedings were, as coutended, abso- 
lute nullities, neither the State nor her transferreé can pretend that 
the owner is remediless because he cannot sue the State. Rights of 
property would be indeed insecure if the State, in proceedings to which 
the true owner was neither actually nor constructively a party, could 
order her own tax collector to adjudicate to herself a man’s property, 
and then protect the title and possession so acquired from attack on 
the ground of her sovereign exemption from suit. Oilworks Monition, 
34 An. 255. , . 
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It is clear in this case that the taxes were assessed in the name of 
Denégre and Powell; that the proceedings were conducted against 
Denégre and Powell; that the notices, actual or constructive, were ad- 
dressed solely to them; that the sale was of their property; that the 
only title acquired by the State was the title of Denégre and Powell, 
and such was the only title transmitted to defendants. If Denégre and 
Powell had never been owners of the property and had never held title 
thereto, obviously the State acquired no title and transferred none to 
the defendants. The true owner is in no manner affected by these pro- 
ceedings and transfers. They “ touch him not.” He goes for his prop- 
erty where he finds it, and when the possessor sets up such pretenses 
of title, he rightly demands that they be swept aside, and that his 
property be restored to him. 

It is clear that the property in controversy could never have been 
lawfully assessed except in the name of Jas. D. Denégre, or, after his 
death, in the name of his succession or of his widow and heirs. If 
there had been fault on the part of the owner—as, if he had acquired 
the property from Denégre and Powell, and had not recorded his trans- 
fer—different questions might arise. But here, his title was derived 
directly under patents from the State, and under the law, for the very 
purpose of correct assessment, list of sales and entries of State lands 
are required to be sent by the auditor to the assessor, thus conveying 
knowledge of the title. Act No. 197 of 1855. 

It does not appear that Denégre and Powell ever had any connection 
with these lands, nor does the record offer any explanation whatever 
how or why such an error crept into the assessment roll. James D. 
Denégre and his widow and heirs were in no manner affected by assess- 
‘ments, advertisements or notices touching lands in the name of 
Denégre and Powell. Having noconnection with Powell in the owner- 
ship of lands, they would have been justified in assuming that such 
proceedings did not refer to or affect lands which, from the moment 
of their severance from the public domain, had stood in the exclusive 
ownership of Jas. D. Denégre. Having no interest inany lands stand- 
ing in the name of Denégre and Powell, they were not concerned with 
proceedings for the sale of such lands. 

The case falls clearly within the doctrines expounded in the case of 
Stafford vs. Twitchell, 33 An. 520, and the authorities there cited. 

As to plaintiffs all these proceedings were absolute nullities, and the 
prescriptions pleaded have no application. Lague vs. Boagni, 32 An. 
‘913; Person vs. O'Neill, Id. 228. 

Plaintiffs are entitled to relief, so far as the recovery of the property 
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is concerned ; but the evidence furnishes no sufficient support to the 
claim for damages. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now 
ordered and adjudged that the adjudication of August 27th, 1873, by 
the tax collector to the State, and of April 4th, 1881, by the tax col- 
lector to Gérac and Francez, of the lands described in the petition, be 
declared to be. absolutely null and void; that the Recorder of the 
Parish of St. Martin, made defendant herein, be ordered to cancel and 
erase the inscription of said deeds, and that the title of plaintiffs to 
the said lands be recognized and that they have and recover possession 
of the same; and that plaintiffs’ demand in damages be dismissed as 
of non-suit; defendants, Gérac and Francez, to pay costs in both 
Courts. 








. No. 1193. 


Euza B. MENTZ vs. DELPHINE TRAIN ET ALS. 


An injunction staying an executory process cannot have the effect of impairing the legal 
value of the notes and mortgage on which the process had issued. 

If the property be seized by the holder of a mortgage inferior in rank, during the pendency 
of the injunction, and if it be adjudicated to the owner of the ranking mortgage, the 
adjudicatee has the legal right to retain the amount of his mortgage in satisfaction pro 
tanto of his bid. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 


B. F. Winchester and A. L. Tucker for Plaintiff and Appellant. 


P. H. Mentz for Defendants and Appellees: 


An injunction, sued out by the purchaser of real estate, to prohibit his vendor from selling 
the property under his privilege, does not prevent this vendor from purchasing the prop- 
erty when it is sold later under a junior mortgage, nor retaining his bid in his hands in 
satisfaction of his mortgage. C. P. 679, 706. 

The defendant in injunction obeys and exhausts the writ by abstaining from the sale; the 
writ only prohibits the acts named in it. C. P. 296. 

The tender by the plaintiff of the sum applied to the extinguishment of his valid obligation, 
is acondition precedent to recovery. 3 L. 544; 21 An. 385; 28 An. 854; 24 An. 324; H. 
D. p. 610. 

Judicial titles will not be disturbed at the suit of one who does not show an injury done to 
him, and an interest in the result of the suit; nor without an offer of indemnity to the 
parties sought to be affected. 9 An. 581; 31 An. 840; 30 An. 174. 

If a mortgage creditor buys at forced sale the property hypothecated to him, and the sale is 
afterwards declared null, the mortgage will revive against the property when it goes 
back into the hands of the original owner. 31 An. 840; 34 An. 565. 

‘‘The jurisprudence of this State has long since consecrated the salutary doctrine that 
courts exist to enforce rights and to redress wrongs, and that they will not lend their aid 
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to the annulment of titles, where the party seeking their interposition cannot possibly 
take relief from the granting of the remedy invoked.” 6 An. 61, 585; 8 An. 503; 31 An. 
840. 





The opinion of the Court was delivered by 

Pocuk, J. Plaintiff seeks to be recognized as the owner of certain 
lots of ground in Morgan City, which the defendants hold under an 
adjadication made in execution of a judgment obtained against the 
plaintiff by Mrs. Mary J. Carlin. 

He charges the nullity of this adjudication on numerous grounds, 
which will be better understood in connection with the following facts, 
which have given rise to this controversy : 

Plaintiff acquired the property in 1874, by purchase from Jose Barba, 
for two thousand dollars, fifteen hundred dollars of which were repre- 
sented by his three notes of five hundred dollars each, secured by 
mortgage and vendor's privilege on the property sold. Executory pro- 
cess was issued by Barba on his mortgage notes in May, 1576, and was 
enjoined by Mentz in June following; that injunction was dissolved 
with damages in March, 1878. 

While this injunction was pending, Barba’s mortgage notes were 
acquired by Mrs. Mary E. Moore, to whom the property was adjudi- 
cated on the 2d of February, 1878, under the execution issued by Mrs. 
M. J.Carlin on her judgment against E. B. Mentz. The price of the 
adjudication was $1,960, part of which was paid in cash, for costs and 
taxes, by the purchaser, who retained the balance in satisfaction of the 
Barba notes which she owned. 

Of the many grounds of nullity urged by plaintiff, one only is suffi- 
ciently serious to deserve consideration from a court of justice; it is 
the following : 

It is charged, that when the sale was effected under the Carlin judg- 
ment, the injunction staying Barba’s proceedings was in full force, and 
had the legal effect of enjoining the payment of the vendor's notes 
which were thus paralyzed, and that therefore Mrs. Moore could not 
legally use them in satisfaction of the price of adjudication. 

This proposition cannot be sustained either in law or in fact. 

The injunction sued out by Mentz in June, 1876, was merely in- 
tended to, and did not in fact, as it could not in law, do more than stay 
the sale of the property under the executory process. 

Previous to the rendition of a judgment making it perpetual and 
effective, it had no effect on the legal value of the notes and mortgage 
held by the seizing creditor or his subrogee. 

It therefore follows, that on the day of sale under the Carlin judg- 


ment, whose binding force was avowedly not affected by the injunction, 
, 
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the mortgage securing these notes was fully alive, and binding as a 
ranking incumbrance on the property then offered for sale. 

Under the law, no adjudication could have been made in default of 
a bid sufficient in amount to satisfy that mortgage. C. P. 679, 706. 

If the adjudication had been made toa third person, the purchaser 
would have retained the amount of that privilege and mortgage, which 
could have subsequently been claimed by Mentz, if he had succeeded in 
his attempted feat to annul the validity of his purchased notes, or 
otherwise, the amount retaired would have enured to the holder of the 
notes. But as the adjudicatee happened to be the holder of the notes, 
can it be pretended that she should have been subjected to a harsher 
rule and compelled to pay the amount in cash? Evidently not. She 
retained the amount which the judgment dissolving Mentz’s injunction 
decreed to be hers. At that moment, that the injunction was swept 
away, she combined the two capacities of debtor and creditor; the 
law declared the extinction of the obligation by confusion, and thus 
her title was completed. And thus plaintiff’s case is stripped of all 
foundation. The defendants purchased the property from Mrs. Moore, 
the true and lawful owner, and their titles were correctly quieted by 
the judgment of the District Court. 

Judgment affirmed. 
























No. 1206. 


Mrs. A. DUPERIER* AND HusBAND Ys. THEOGENE VIATOR, SHERIFF 
AND Tax COLLECTOR, ET AL. 








Act No. 126 of 1882 is the legislation intended to make effective Article 209 of the Constitution, 
and a tax levied under its provisions is legal and binding. 

But Section 2 of said Act, which requires the vote of the majority of the property taxpayers, 
is antagonistic to the proviso of Article 209, which requires only the majority of the legal 
votes cast at the election. That provision of the Act is therefore ineffectual, and the Act 

F must conform in that particular to the constitutional requirement. 

The failure to publish the names of all the signers of a petition for a special tax, in excess of 
the rate as limited by Article 209, will not invalidate the tax. 


4 PPEAL from the Twenty-first District Court, Parish of Iberia. 
Foutelieu, J. 















Breaux & Renoudet for Plaintiff and Appellant. 
C. H. Mouton and R. 8. Perry for Defendants and Appellees. 







The opinion of the Court was delivered by 
Pocuk, J. Plaintiff attacks the legality of a special tax of four mills 
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levied by the Police Jury of the Parish of Iberia, for the purpose of 
building a courthouse in said parish. 

She urges that the election which was made the basis of the levy 
was not held in compliance with the provisions of Act No. 41 of 1882, 
passed in pursuance of Article 209 of the Constitution, under which 
alone such a tax, in excess of the ten mills’ constitutional limitation, 
can be justified or enforced. 

The defense is a general denial, and a special averment that the tax 
was levied under the provisions of Act 126 of 1882, alleged to be the 
enabling Act of Article 209 of the Constitution. Defendants further 
contend, that if Act 41 of 1882 can be construed as the enabling Act 
of the Article in question, it is violative of the Constitution, in so far as 
it imposes prerequisites to a tax election not contemplated by that in- 
strument, and that it has been repealed by Act 126, which contains 
later expressions of legislative will on the same subject matter, in con- 
flict with the provisions of the previous Act. 

Plaintiff ’s appeal, taken from a judgment maintaining the legality 
of the tax, presents for solution the following propositions ; on which 
she rests her case: 

1. That the legality of this tax must be tested under the provisions 
of Act 41 of 1882. 

2. That the tax is illegal, because the petition for the levy of the 
tax was not signed by parties or their representatives owning one- 
fourth in value of the assessed property of the parish, as required by 
that Act. 

3. That the petition of taxpayers presented to the police jury, was 
not published in full, as required by Act 126 of 1882, should that Act 
be held as governing the case. 

4. That the majority of the property taxpayers of the parish did 
not vote in favor of the tax, as required by Act 126. 

The record shows that the intention was to raise the tax under the 
provisions of Act 126. 

There are 2,573 property taxpayers, representing an assessment of 
$1,868,814. 

_ The petition was signed by 303 taxpayers, representing dn assessed 
value of $417,413. 

The petition was published with the ordinance of the police jury, 
but the names of only fifty signers of the same were mentioned, fol- 
lowed by the words, ‘‘ with some four hundred and twenty-five others. 

The number of tax paying electors who voted at the election was 
223, and the number who voted against the tax was 23. 

Under this statement of the salient relevant facts of the case, we will 
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now discuss the propositions of law involved therein, as hereinabove 
stated. 
5. 

Both parties agree, and it is quite certain, that the constitutional 
authority to levy and collect this tax must emanate from Article 209, 
which confers the authority to increase the rates of taxation, as therein 
limited, ‘‘ for the purpose of erecting and constructing public buildings, 
bridges and works of public improvements in parishes, * * when 
the rate of such increase and the purpose for whichit is intended shall 
have been submitted to a vote of the property taxpayers of such par- 
ish * * entitled to a vote under the election laws of the State, and 
a majority of same voting at such election shall have voted therefor.” 

The legislature passed in the year 1882 two separate Acts, both of 
which apparently intend to put in operation the provisions of that 
Article. 

Act 41, approved June 26, 1882, is “entitled an Act to enable the 
police juries of parishes and municipal corporations, the Parish of 
Orleans excepted, to levy an annual rate of taxation to carry on public 
improvements in accordance with Article 209 of the Constitution.” 

It exacts as a prerequisite to a tax election, the presentation of a 
petition signed by parties or their representatives, owning one-fourth 
in value of the assessed property of a parish, ete. 

Act 126, approved July 6, 1882, is entitled, ‘‘ an Act to make effective 
the two hundred and ninth Article of the Constitution, to prescribe the 
manner in which special elections may be held in the parishes and in- 
corporated cities, towns and municipalities in this State, for the pur- 
pose of constructing public buildings, bridges and works of public im- 


provements in the parishes, cities and towns.” 

It prescribes as a prerequisite to a tax election, a petition signed by 
one-tenth of the property taxpayers of any parish, city, incorporated 
town or municipal authorities, and requires the publication of the peti- 
tion and of the ordinance ordering the election, at least twenty days 
before the election is held. 

A mere glance at the two Acts satisfies the mind that they are materi- 
ally different, both in the objects expressed in their respective titles and 
in their respective provisions. ‘ 

Article 209 contemplates three distinct purposes for which the 
limited rate of taxation may be increased, to-wit: public buildings, 
bridges and works of public improvements. It is clear that the building 
of a courthouse must come under the heading of public buildings. 

Now, a reference to the title of Act 41 shows that it does not include 
the subject of public buildings, but that it refers to only one of the 
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three purposes enumerated in Article 209, and that is the subject of 
public improvements; whereas, Act 126 embraces, both in the title and 
in the body of the Act, all three of the purposes contemplated in the 
proviso of Article 209. 

It is true, that in the body of Act 41 the subject of public buildings 
is included as one of its purposes, but it is nut included in the title, 
and must therefore be considered as unwritten. Constitution, Art. 29. 
Surget vs. Chase, 33 An. 840. 

We therefore conclude, that Act 126, and not Act 41 of 1882, is the 
law intended by the legislature to make effective Article 209, and that 
the legality of the tax under consideration must be tested under the 
provisions of the former. 

For the purposes of this investigat:on it becomes therefore unneces- 
sary to pass upon the alleged unconstitutionality of Act No. 41, or to 
judicially determine the precise object therein contemplated by the 
law maker. 

II. 

The conclusion reached on plaintiff’s first proposition virtually dis- 
poses of her second objection. The petition was signed by more than 
one-tenth of the property taxpayers of the parish, and is on that point 
in strict compliance with the Act governing the case. 


Ill. 

The official publication of the petition does not contain the names 
of all the signers, as shown by our foregoing statement of facts. It is 
a slight irregularity, but it is not sufficient to invalidate the proceeding. 
The publication isa substantial compliance with the provision of the 
Act, the object of which, in requiring such publication, was to give 
notice of the proceeding to all property taxpayers who had not signed 
the petition, and who could by an examination of the same, ascertain 
the names and the status of the signers. 


IV. 

The fourth objection offers more difficulty, as it involves a proposi- 
tion, urged by the defendants, that Section 2 of Act 126, in requiring 
the vote of the majority of the taxpayers of the parish, in fxvor of the 
tax, is not in keeping with Article 209, which only requires the majority 
of the votes of taxpayers cast at the election. 

It is clear that the enabling Act of an Article of the Constitution can 
contain no provision antagonistic to the title or spirit of the Article 
which the legislature proposes thereby to render effective. 

The solution of this difficulty involves a mere grammatical construe- 
tion of the sentence on this subject, which concludes the proviso of 
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Article 209. It reads as follows: that the purpose for which the tax is 
intended, “shall be submitted to a vote of the property taxpayers 
* * entitled to a vote, * * anda majority of same voting at such 
election shall have voted therefor.” 

In our opinion, this language is liable to no other construction but 
that the tax must receive the vote of the majority of the taxpayers who 
voted at the election or, in other words, the majority of the legal votes 
cast at the election. , 

Similar provisions have received such a construction whenever they 
have been subjected to judicial interpretation. 

The Supreme Court of Minnesota, interpreting a similar provision, 
ruled that: ‘‘ when a constitution requires the submission of a question 
to the electors of a county at a general election, and to the assent of a 
majority of such electors voting thereon, it means a majority of the 
electors who vote at such election.” Bayard vs. Klinge, 16 Minn. 249. 

Thus construing the language of our Article, we hold the provision 
of Act 126, prescribing a different requirement, to be ineffectual. The 
vote of the majority of the property taxpayers who voted at the elec- 
tion ordered by the police jury, was therefore sufficient to carry the 
election. The record shows that such was the result of the election 


in this case, and we therefore hold, that the tax was constitutionally 
levied and that its payment must be enforced. 
Judgment affirmed. 








No. 1123. 
JOSEPH DAVID Vs. FREDERICK C. RODE. 


THE LIVERPOOL, LONDON AND GLOBE INSURANCE COMPANY, 
GARNISHEE. 


When the answer of the garnishee denies any indebtedness to the defendant, no judgment 
can be rendered against the said garnishee, without a rule or other proceeding to traverse 
the answers of the garnishee. C. P. 264; 16 An. 253, 348; 19 An. 374; 27 An. 93; 28 An. 
691; 6 An. 122; 31 An. 865; 32 An. 280. 

It is only when the answers of the garnishee are an unconditional and unqualified confession 
of indebtedness to the defendant, that judgment can be rendered pro confessis against him. 
C. P. 246. 

Any proceeding to traverse or disprove the answers of a garnishee must be filed within 
twenty days after such answers are filed, or the garnishee is released. Act No. 27 of 1877 ; 
31 An. 546. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. , 
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Foster & Brother for Plaintiff and Appellee. 


Jos. P. Hornor and F. W. Baker for the Garnishee and Appellant : 


First. When the answer of the garnishee denies any indebtedness to the defendant, no 
judgment can be rendered against the garnishee, without a rule or other proceeding to 
traverse the answers of the garnishee. C. P. 264; 16 An. 253, 348; 19 An. 374; 27 An.93; 
28 An. 691; 6 An. 122; 31 An. 865; 32 An. 280. 

Second. It is only when the answers of the garnishee are an unconditional and unqualified 
confession of indebtedness to the defendant, that judgment can be rendered pro confessis 
against him. 246. 

Third. A judgment rendered against a garnishee, without any rule or other proceeding 
putting at issue the truth of the answers, and without notice to the garnishee, and in his 
absence, is irregular and should be set aside. 24 An. 32; 6 An. 122; 16 An. 253. 

Fourth. Any proceeding to traverse or disprove the answers of a garnishee must be filed 
within twenty days after such answers are filed, or the garnishee is released. Act No. 27 
of 1877; 31 An. 546. 

Fifth. Positive written proof, or the oath of twé witnesses worthy of belief, is necessary 
to overthrow the answers of a garnishee. C. P. 264. 


On MOTION TO Dismiss. 

The opinion of the Court was delivered by 

Topp, J. The motion to dismiss the appeal is made by plaintiff and 
appellee on two grounds: 

1. Because the appellee is not given, in the order and citation of 
appeal, the delay to which the law entitles him. 

2. Because there is no seal on the citation of appeal. 

First. The petition for an appeal was filed and the order granted 
on the 22d of June, 1881. Citation issued same day. The appeal was 
made returnable on Ist Monday of July, at Opelousas. Service 
acknowledged on the 30th of June, by the counsel for plaintiff and 
appellee, and served on the defendant, the other appellee, on the 25th 
of June, and the return day was the 5th of July. 

The plaintiff and appellee resides in the City of New Orleans, and 
the defendant in the Parish of St. Mary. 

“The delay to be expressed in the citation consists of ten days, to be 
counted from the time the citation has been served, which are allowed 
to the defendant to comply with the demand of the petition, if the 
defendant reside in the place where the court is held, or within ten 
miles from such place. If the defendant reside ata greater distance, 
the aforesaid delay shall be increased by one day for every ten miles 
that his residence is distant from the place of holding the court, before 
which he is cited to appear.” C. P. 180. 

It is evident in this case, that the delays in which the appellee had 
to answer had not expired on the day fixed in the order of appeal, and 
that the appellee did not have the delays to which he was legally 
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entitled. On referring however to the petition of appeal, we find that 
the return day was not suggested by the appellant, but was fixed by 
the Judge granting the order on his own motion, and that therefore 
the error mentioned was not a fault imputable to the appellant, and 
therefore does not come under the authority of the cases cited. 

Second. We cannot ascertain from the record whether the citation 
of appeal was or not without the seal of the court, and therefore this 
part of the motion is without force. ' 

We cannot dismiss the appeal, but must continue the case, and thus 
allow the appellee the delays denied in the order and citation of 
appeal. 


ON THE MERITS. 

The plaintiff proceeded by attachment before the District Court, 
Parish of St. Mary, to recover of the defendant $1,523.86, and made 
the Insurance Company above mentioned, of the City of New Orleans, 
garnishee, propounding the usual interrogatories. 

The garnishee answered the interrogatories, substantially denying 
any indebtedness to the defendant. 

These answers were never traversed. The case was tried as to the 
defendant, and judgment rendered for the amount of the claim, and at 
the same time, after certain testimony had been taken going to show 
an indebtedness on the part of the garnishee to the defendant, and in 
effect contradicting the answers of the garnishee, judgment was given 
against the garnishee for the same amount awarded against the 
defendant. 

From this judgment, the garnishee appeals and assigns the following 
errors : 

First. That the court was without jurisdiction. 

Second. That the answers of the garnishee denied any indebtedness 
to the defendant, Rode, and therefore no judgment could be rendered 
against the garnishee without a rule or other proceeding to traverse 
the answers of the garnishee. 

Third. That norule or other proceeding to traverse the answers 
of the garnishee was had, and no judgment could therefore be rendered 
against the garnishee. , 

Fourth. That the judgment against the garnishee was rendered 
without any rule, answer or other proceeding putting at issue the truth 
of the answers of the garnishee, and without fixing, or notice of any 
proceeding to the garnishee, and in his absence. 

Fifth. That the delay prescribed by law, Act 27 of Extra Session of 
1877, within which time the answers of the garnishee could be trav- 
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ersed, had elapsed when the trial was had and the judgment was ren- 
dered against the garnishee, and the trial and judgment, in the absence 
of such traverse after the lapse of that time, are void. 

The plea to the jurisdiction is waived by the appellant’s counsel. 
The assignment in other respects must be sustained. 

No judgment can be rendered against a garnishee who denies an 
indebtedness to the defendant in answer to interrogatories, unless such 
answer has been properly traversed. C. P. 264; 16 An. 253, 348; 19 
An. 374; 27 An. 93; 6 An. 122. 

And the proceeding to traverse must be taken within twenty judicial 
days after the answer of the garnishee is tiled. Act 27 of 1877; 31 
An. 546. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the District Court against the garnishee—the Liverpool & London 
& Globe Insurance Company—be annulled, avoided and reversed, and 
that there be judgment in favor of the said garnishee, rejecting plain- 
tiff’s demand, with costs in both Courts. 








No. 1209. 


TuHeE STATE OF LOUISIANA VS. JACK ROBINSON. 


Where the property stolen was a piece of meat and was charged in the indictment te be the 
property of A, and the proof was that B, who was the seller of it, had cut it off a larger 
piece and had put it on the counter, and A paid for it, and it was stolen before A took it 
up, held : the delivery was complete; the property was rightfully laid in A, and the con- 
viction was legal. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


F. F. Perrodin, District Attorney, for the State, Appellee. 
C. W. DuRoy for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The defendant was convicted of larceny and was 
sentenced to two years’ hard labor. ‘He relies upon two grounds for 
reversal. 

1. He assigns as error upon the face of the record that it does not 
aftirmatively appear that the accused was present in court when the 
verdict was rendered. 

- He has nof read the record with care. The minutes of the trial day 
‘are, ‘now comes the prisoner Jack Robinson in the custody of the 
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sheriff and to the bar is led. Comes also the following jurors,” and so 
continuously through the several stages of the trial without interrup- 
tion until its close with the rendering of the verdict. 

It would have been matter of surprise if the minutes of a court, pre- 
sided over by so careful and vigilant a Judge, should have been want- 
ing in the mention of a fact, the omission of which has been fatal to so 
many prosecutions latterly, and the need of which this Court has 
fastened upon the memory of the inferior courts and of their officers. 

2. A bill of exception was taken to the proof of the taking, on the 
ground that the thing stolen had not been delivered to the purchaser. 

The thing stolen was a piece of meat, of which the thief possessed 
himself after it was cut off and before the purchaser removed it. 

The lower Judge effectually disposes of the objection in his reasons 
inserted in the bill: ‘“‘the proof that the meat was that of the prose- 
cutor was ample and complete. He had bought the meat and had paid 
for it. It was cut off from a larger piece by the vendor, and was laid 
on the counter to be carried off by the purchaser when it was stolen.” 

The delivery was complete, the property was rightly laid in the pur- 
chaser, the conviction was legal, and the sentence must stand. 

Happy the thief who finds his opportunity in the interval while the 
thing he covets is in transit from the manual possession of the seller to 
that of the buyer, and whose nimble fingers attach the prize, provided 
he can find a court that will give ear to such quibbles. 

Judgment affirmed. 








No. 1202. 


JOsEPH BLock vs. OcTAVE FonTENOT, ASSESSOR. 


in a suit involving the correctness of the assessment of plaintiff's property, the jurisdiction 
of the Supreme Court must be tested by the amount in dispute, which is the tax which 
would be due on the difference between the assessment complained of and the assessment 
urged by the taxpayer. If such a tax does not exceed one thousand dollars, the appeal 
must be dismissed. 


gers from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


John N. Ogden for Plaintiff and Appellant. 
Perrodin & DuRoy for Defendant and Appellee. 


The opinion of the Court was delivered by 
Pocuet, J. Plaintiff complains that his property, which he alleges 
to be worth fifteen thousand dollars, has been erroneously and unjustly 
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assessed at twenty-five thousand dollars, and he prosecutes this appeal 
from an adverse judgment. 

His pleadings do not present the question of the legality or constitu- 
tionality of any tax to be levied under the assessment complained of. 
That branch of our jurisdiction has therefore no application to this 
case, and our jurisdiction must in consequence be tested by the amount 
in dispute. 

Under the only issue presented by the pleadings, the amount in dis- 
pute or matter in controversy is the amount of the taxes, at the rate 
of six mills for the State and two mills for the parish, which plaintiff 
would be called on to pay on an assessment of ten thousand dollars, 
which is the difference between the alleged value of his goods and the 
valuation adopted by the assessor, and that amount would be far less 
than one thousand dollars. 

It is, therefore, clear that we have uo jurisdiction in the premises, 
and that the motion to dismiss the appeal on that ground must prevail. 

The question is not new ; it has already come under our review, and 
has twice received a similar interpretation at our hands. 

Our decisions on the point have doubtless escaped the attention of 
plaintiff’s counsel or otherwise he would not have brought his appeal 
to this Court. Gillis & Kennet vs. Clayton, Assessor, 33 An. 285; City 
of New Orleans vs. J. W. Blanks and F. A. Blanks, 35 An. not yet 
reported. 

This appeal is, therefore, dismissed at appellant’s costs. 








No. 1173. 
THE StaTE oF LOUISIANA vs. ALFRED HUMPHRIES. 


The State can appeal from a judgment quashing an indictment before trial, when the offence 
charged is punishable capitally or at hard labor. 

Sec. 790 Rev. Stats. denounces as acrime the shooting, etc., any person with murderous intent. 
whether done while lying in wait, or while perpetrating arson, etc. The circumstances 
under which the shooting was done may be either those of lying in wait, or perpetrating 
other named crimes, and an indictment charging the shooting under either will be good. 

An error in date of the term of court at which the indictment was found may be corrected with 
leave of the court. 

The insertion in the indictment of the words ‘‘ with a dangerous weapon " is not essential, 
where all the ingredients of the crime that are set out, necessarily imply the use of a 
dangerous weapon. 


PPEAL from the Twelfth District Court, Parish of Rapides. Bar- 
bin, J. 





E. G. Hunier, District Attorney, for the State, Appellee. 
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M. C. Mosely and R. P. Hunter for Defendant and Appellant. 





The opinion of the Court was delivered by 

MANNING, J. A motion to dismiss was filed on the ground that the 
State cannot appeal from a judgment adverse to her in a criminal case, 
but it is abandoned, the decision of State vs. Taylor, 34 Ann. 978, hav- 
ing settled the contrary where the appeal is from a judgment quashing 
the indictment before trial, and the offence charged is punishable 
capitally or with imprisonment at hard labor. 

The indictment is based on Rev. Stats. Sec. 790: If any person lying 
in wait, or in the perpetration or attempt to perpetrate any arson, rape, 
robbery, or burglary, shall shoot, stab, or thrust any person with a 
dangerous weapon, with the intent to commit the crime of murder, he 
shall on conviction thereof be punished with death. 

The statute denounces as a crime the shooting, etc., any person with 
murderous intent while lying in wait for him, or shooting with such 
intent while perpetrating arson, ete. The circumstances under which 
the shooting was done may be either as mentioned in the one clause 
or the other. If done under either and the offence is thus charged, the 
indictment is good. 

The indictment charged that the prisoner “ did wilfully, feloniously, 
and of his malice aforethought, while lying in wait shoot one William 
Norwood in the peace of the State then and there being with the intent 
then and there him the said Norwood to kill and murder, etc.” 

The motion to quash is on five grounds: 

1. That the indictment does not charge him with having committed 
any offence known to the law of this State. 

2. That the indictment is fatally defective for duplicity in charging 
parts of several crimes in one count, which are punishable under dif- 
ferent Statutes. 

3. That the indictment is fatally defective in charging that the 
offence was committed on the 28th day of December, 1881, and was 
found by a grand jury which met on the 3d Monday of October, 1881. 

4. That if the indictment is based on Act No. 24 of 1882, amend- 
ing Article 790 of the Revised Statutes, it is unconstitutional, null and 
void and cannot apply to an offence said to have been committed prior 
to the passage of the Statute. 

5. That the offence alleged is barred by the lapse of twelve months, 
which prescription the accused expressly pleads. 

They are issufficient. The first and second grounds are disposed of 
by citing the Section of the Revised Statutes already set out, and the 
third is founded upon a clerical error which stated the finding of the 
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indictment to have been in Oct. 1881, when it should have been 1882, 
an error which was properly corrected with leave of the court. The 
fourth ground is answered by the statement that the indictment is not 
based on the Act of 1882, and the fifth by computing the time from 
Dec. 1881 to Oct. 1882. 

It is urged in the defendant’s brief that the omission from the indict- 
ment of the statutory words, ‘‘ with a dangerous weapon,” is of such 
moment as to be fatal. Shooting a person wilfully, while lying in wait 
for the victim, with intent to kill him cannot be done without a dan- 
gerous weapon. All the ingredients of the crime—the wilful shooting, 
the waiting for the opportunity, the murderous intent—presuppose 
and imply the use of a dangerous weapon. The employment of those 
words in the indictment is not sacramental. 

Niceties in judicial construction of criminal statutes, such as that 
urged upon us here, were deplored by Lord Hale more than two cen- 
turies ago when he wisely and feelingly said, “‘ that the strictness re- 
quired in indictments had grown to be a blemish and inconvenience in 
the law and the administration thereof; and that more offenders 
escape by the over easy ear given td exceptions to indictments than by 
the manifestation of their innocence, and that the greatest crimes had 
gone unpunished by reason of these unseemly niceties.” 

The lower Judge sustained the motion to quash which we reverse, 
and therefore 

It is ordered and decreed that the judgment of the court below is 
avoided and reversed, and the cause is remanded to be proceeded 
with in due course of law, the defendant to pay the costs of this appeal. 








No. 1167. 
THE STATE OF LOUISIANA VS. WALTER JOHNSON. 


Declarations of accused made an hour after the time, anda mile from the place of the homi- 
cide, are not admissible as part of ree geste. 

The rule that, when confessions or declarations of accused are received on behalf of the State. 
they must goin all together, applies only to such confessionsand statements as are made 
at one time or in some connection with each other. The admission of confessions of 
accused does not justify the reception of contrary, self-serving declarations made six 
weeks previously. 


Pg ewe from the Eleventh ‘District Court, Parish of Natchitoches. 
Pierson, J. 
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J. C. Egan, Attorney General, and D. C. Scarborough, District At- 
torney, for the State, Appellee. 


Wm. H. Jack and John N. Ogden for Defendant and Appellant. 


The opinion of the Court was delivered by 

FEeNNER, J. The exception taken to the ruling of the Judge exclud- 
ing declarations made by the accused at a time one hour after, and at 
a place a mile distant from, the time and place of the homicide, has no 
merit. Such remoteness of time and place excludes the declarations 
from consideration as part of the res geste. Nor is the case affected by 
the fact that the declarations were made in connection with the exhi- 
bition of a wound on the head of the prisoner. The Judge admitted 
the evidence as to the exhibition of the wound, but correctly excluded 
the declarations. It is urged as another reason why they should be 
admitted, that other declarations and confessions of the prisoner had 
been offered and received in behalf of the State, and that, therefore, 
the ones rejected should also have been received, in order that all his 
statements might be weighed together, with the view of enabling the 
the jury to test the sincerity and consistency of the confessions in their 
relation to the proved facts and circumstances of the case. The rule 
is undoubted that, when confessions or statements of an accused are 
offered, they must go in all together; but that only applies to declara- 
tions made at one time or having some connection with each other. 

Here we find no connection whatever between the admitted confes- 
sions and the rejected declarations, the former having been made six 
weeks after the latter. Manifestly, the prior self-serving declarations 
could not weaken the effect of the later self-incriminating ones. The 
former are rejected as unworthy of reliance, because springing, pre- 
sumably, from self-interest ; the latter are received for precisely the 
converse reason. 

Another exception was taken to the ruling of the court admitting 
evidence of certain declarations and extra-judicial admissions of the 
prisoner, offered, after the defense had closed, as rebutting evidence. 

The sole ground of the exception is, that the evidence was not, in a 
legal sense, rebuttal evidence. We are compelled to accept the state- 
ment of the Judge as to the purpose for which the evidence was re- 
ceived and this establishes its character as legitimate rebuttal evi- 
dence. From that statement it appears that the defense had offered 
proof, relative to a contused wound on the head of the prisoner, and 
tending to show a combat; the question being whether the combat 
took place at the time of the killing or some hours previously. 
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To rebut the evidence tending to establish a combat at the time of 
the killing, the declarations of the accused, relative to the manner of 
the killing and what occurred at that particular time, were offered and 
received. 

We can discover no error in the ruling. 

No other errors are assigned. 

Judgment affirmed. 








No. 1174. 


THE STATE OF LouISsIANA vs. OscaR GARIC AND LAWSON GARIC. 


Where the trial Judge is requested to give a special charge to the jury, his refusal to do so 
although the charge asked is not objectionable, ig not error if the charge has been sub- 
stantially covered by that already delivered by the Judge. 

The character of the deceased as a turbulent man may be looked into in determining the 
amount of provocation, when it tends, in connection with proof of an overt act on the 
part of the deceased, to produce in the mind of the slayer a reasonable belief of immi- 
nent danger. 

The right of self-defence does not depend exclusively upon the reality or imminency of the 
danger apprehended, but whether at the time the accused had reasonable ground to 
believe himself in danger of losing his life or of great bodily harm, and had no other 
apparent means of escape than to take the life of his adversary, and whether such reason- 
able grounds existed, is a fact for the determination of the jury. 

The trial Judge is not bound to charge on a particular point of law, although the charge may 
announce a correct legal principle, where, in the exercise of a sound discretion, he is sat- 
isfied that such charge is not applicable to the case. 

Evidence of the good character of the accused is admissible in his behalf, and is not to be 
limited in its effect to merely doubtful cases, but to be weighed as any other fact in the 
case, and as one tending in a greater or less degree to establish the innocence of the 
accused. 

It is not every irregularity in the proceedings, or error in the instructions of the Judge, that 
vitiates a verdict or sentence, but it must be an irregularity that deprives the accused of 
some substantial right or protection, and an error so grave as to justify a belief that, but 
for its commission, a different and more favorable result to the accused would have been 
reached. 


eo from the Criminal District Court, for the Parish of Orleans. 
Roman, J. 


J. OC. Egan, Attorney General, for the State, Appellee. 


Wm. R. Whitaker, Lucien Marrero and R. Dalton for Defendants and 
Appellants. 


The opinion of the Court was delivered by 
Topp, J. The defendants were indicted for murder, convicted of 
manslaughter, and each sentenced to five years imprisonment at hard 
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labor, and to pay a fine of five dollars, and from this sentence have 
appealed. 

They complain of certain charges given by the trial Judge to the 
jury, and his refusal to give certain others requested by them, and the 
overruling of their motion for a new trial. 

These constitute the sole grounds upon which they rely for the set- 
ting aside of the verdict and sentence. 

1. Character of deceased. 

On this point the Judge was asked to charge as follows: 

“Tf it be established that deceased had the reputation of being of 
a violent character, to the knowledge of the accused, that fact is a 
proper matter for the consideration of the jury, on the question of the 
reasonable apprehension of the accused that the deceased, at the time 
of the homicide, was about to kill, or do great bodily harm to them or 
either of them.” 

This charge was declined for the reason that the Judge had already 
charged the jury on the same subject to the following effect: 

“The character of the deceased as a turbulent man may be looked 
to in determining the amount of provocation, when it tends, in con- 
nection with proof of an overt act on the part of the deceased, to pro- 
duce in the mind of the slayer a reasonable belief of imminent 
danger.” 

‘“‘ Evidence of the violent character of the deceased may not only tend 
to establish the good faith of the apprehensions of danger by the 
accused, if they then had knowledge of his such character, but it may 
also tend to indicate that he was the assailant, and that the assault 
was felonious.” 

“If the character of the deceased is shown to have been notorious 
for violence, it is for the jury to determine from the evidence whether 
the accused knew what was thus notorious.” 

The charge declined was substantially covered by that given, and 
the Judge’s refusal to give the additional one could not have preju- 
diced the accused. 

2. Self-defense. 

In his charge ou this point the Judge used this language : 

“‘ But, gentlemen, in cases of this kind, the peril must be imminent, 
the danger great, and the party assaulted and threatened must have 
had no other means of escape than to kill his antagonist. Should the - 
danger not be. great, should the menaces be of no such aggravated 
character as to imperil life or create a reasonable belief of great bodily 
harm, the party killing, when no killing was indispensable, can no 
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longer be under the protection of that natural law of self-defense, and 
can no longer be excused.” 

This was excepted toon the ground that it limited the right of self- 
defense to cases where the danger was real and imminent, whereas it 
was contended and properly so, that actual and real danger is not 
indispensable to justify killing in self-defense, but that the true test is, 
and should be, whether the prisoner at the time had reasonable ground 
to believe himself in danger of loss of life or of great bodily harm 
and had no other apparent means of escape. 5 An. 489; 14 An. 577; 
31 An. 303. 

To this extent and in this respect this part of the charge was erro- 
neous, but this error was substantially corrected by the Judge a quo, 
by giving the following additional charges, requested by the counsel 
for the accused, to-wit: 

“The law does not demand of the defendant the same coolness and 
judgment in estimating his danger, that can be exercised by the jury 
in reviewing the circumstances of the encounter; but it is sufficient to 
justify the killing of another on the ground of self-defense, so far as 
the requisite reasonable apprehension is involved, that the appear- 
ances of the attack upon the defendant by the deceased, were such as 
to give the defendant reason to apprehend a design to do him some 
great personal injury, and that there was imminent danger of such 
design being accomplished; and what one has a right to doin defend- 
ing himself, his brother present may do in his behalf, if he entertain 
such reasonable apprehension. A brother so interposing to protect 
the life or person of a brother, will be justified if death ensue.” 

“If the accused or either or them were attacked by the deceased, it 
was not necessary for them to flee oravoid their adversary, if a reason- 
able regard for their safety, or the safety of one of them, required 
them to stand.” 

‘* A blow or blows are just cause for provocation ; and if the circum- 
stances indicate to the slayer a plain necessity of protecting himself 
from great bodily injury, he is excusable if he slay his assailant in an 
honest purpose of saving himself from this great harm.” 

“Tf the jury find that the accused were justifiable in firing a first 
shot at the deceased, and that after that the deceased followed them up 
with the apparent continued purpose of carrying out the supposed 
. original design, the accused were justified in continuing to resist and 
repel his attack, and their right to act in self-defense remained as long 
as they had reasonable ground to apprehend great bodily harm, or 
death, from him.” 

These requested charges were all given with certain addenda, which 
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did not seriously impair their force, and were made without objection 
at the time from the accused’s counsel. 

It must also be noted in this connection that, in the refusal of 
the Judge to give other special charges asked on this point, he 
stated, ‘‘ that it was necessary, under the facts of the case, to dwell on 
what referred to the law of self-defense, that, strictly speaking, under 
Section 991, R. S., the Court might have abstained from even alluding 
to such law.” 

By reference to this Section of the Revised Statutes cited, it will be 
seen, quoting the language of the law, “‘ that in charging the jury in 
criminal cases the Judge must limit himself to giving them a knowl- 
edge of the law applicable to the case.” What is applicable and 
what is not applicable is of course largely within the discretion of the 
Judge, and we cannot readily admit error, or at least error sufficiently 
grave to affect the verdict with respect to charges on the law having 
no bearing on real issues of the case. 

For these reasons we can find nothing in this branch of the case 
prejudicial to the accused, and we must dismiss the objections urged 
to the action of the Judge in this respect as without force. 

3. Character of the accused. 

The instructions on this point were given in the following language: 

‘¢ Evidence of character, that is to say, of the reputation he has in 
the community where he lives, when offered in behalf of the accused, 
is always competent, and it often occurs that it proves to be of great 
benefit to him. The prevalent doctrine is that it tends, under many 
important phases of a case, to create a doubt which, but for such evi- 
dence, would not have existed in favor of the party or parties charged 
with crime; as it may, on the other hand, remove a doubt already ex- 
isting, which, otherwise, might have weighed heavily against the ac- 
cused. Evidence of character should be looked upon by the jury as 
‘part and parcel of the whole evidence submitted to their consideration. 
But however satisfactory, however precise it may really be, it must 
not be allowed to destroy the tangible effect of direct evidence, or of 
uncontradicted statements of witnesses ; and still less must it outweigh 
in the scale of justice, and do away with or annul any conclusive evi- 
dence of actual guilt. It is entitled to the serious and honest con- 
sideration of the jury, not less, but not more, than any other legal 
evidence adduced on the trial. It is from that evidence, as well as 
from all other before them, that the jury are expected to form their final 
conclusion.” 

Counsel for the accused requested the further charge, viz: 

‘‘Evidence of good character is not only of value in doubtful cases, 
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but it is entitled to be considered when the testimony tends very 
strongly to establish the guilt of the accused. The good character of 
the prisoners when proven, is itself a fact in the case; it isa circum- 
stance tending in a greater orless degree to establish their innocence, 
and it is not to be put aside by the jury in order to ascertain if the 
other facts and circumstances considered by themselves do not estab- 
ish their guilt beyond a reasonable doubt.” 

This was declined, on the ground that it had been substantially 
given, and to this refusal, and to the charge as given, exception was 
made. 

The restrictive part of the charge quoted is objected to as placing 
an unwarranted limit in the effect to be given by the jury to proof of 
good character. The authorities are to some extent divided on this 
point. That is, by some it is held that evidence of good character is 
anly of value in doubtful cases; and by others, that it is of broader 
significance, and is to be considered and weighed as any other fact in 
the case, and as a circumstance tending, in a greater or less degree, to 
establish the innocence of the accused according to the kind or grade 
of character established. This latter seems the better doctrine and the 
one most generally accepted. Wharton, Crim. Ev., Sec. 67 and notes. 

But when we analyze critically the charge given, we can find 
nothing that seriously conflicts with this view. The charge does not, 
as argued by counsel, restrict such evidence as being of value only in 
doubtful cases. There is no such inaccuracy in the language used as 
is calculated to mislead a jury; and above all it is not such an error, 
if conceded to be one, that its correction would of itself probably pro- 
duce a different verdict from the one rendered. 

It is not every irregularity in the proceeding, and every error in the 
instructions of the Judge, that suffices to set aside a verdict, and entitles 
an accused to another trial. If so, it might be reasonably asserted that 
few convictions would stand ; but the true rule is, that these irregular- 
ities must be of so grave a character as to strike at the very safeguards 
interposed by the law for the defense of the innocent, and errors so 
marked and flagrant as to create a belief in the judicial mind that, but 
for their commission, a different and more favorable result to the pris- 
oner would have been reached. 

As was well said by Mr. Justice Preston, in case of State vs. Brett, 
6 An. 658: “‘ The case has often occurred of great errors committed in 
the hurry trial, the trouble and real difficulties of a jury trial. But if 
they do not affect the just result, if substantial justice has been done, 
and the whole object of the law has triumphed, the Supreme Court 
would abuse and not aid the inferior courts, and justice itself, by seizing 





OPELOUSAS, JULY, 1883. 





State vs. Sopher. 





upon those errors, not to correct them, but without any reasonable 
motive or legal advantage to the public or individuals, to annul the 
proceedings of the inferior tribunals.” 

There are other objections made to the charge of the Judge, found 
in the record, and assigned as error, but inasmuch as they were not 
made to the charge when delivered, and were omitted in the bills of 
exception taken to the charge at the time, under our repeated rulings 
they cannot now be considered. State vs. Curtis; State vs. Riculfi; 
State vs. Jake Sheard et al., 35 An., not reported. 

4, There is nothing in the motion for a new trial save and except 
the alleged erroneous instructions of the Judge to the jury, which have 
already been considered. 

We have gone over the entire record carefully and considerately, 
and we can find nothing therein sufficient in law to afford the accused 
relief. 

The judgment and sentence appealed from are, therefore, affirmed 
with costs. 

Bermudez, C. J., takes no part. 








No. 1208. 


THE STATE OF LOUISIANA Vs. CHARLES SOPHER. 


Where three hundred names of jurors have been put in the box from which the jury has been 
drawn for the first weeks of the term, it is not necessary to revise the list and put in 
more names to draw a jury for a later week of the same term. 

The list of jurors served on the prisoner need not be a copy of the proces verbal of the draw- 
ing. It is only needful that the list be complete and correct. 

The omission of the word ‘‘ foreman" from the signature on the back of an indictment is not 
fatal. It is sufficient that the foreman has signed his name to the finding of the jury, ‘‘a 
true bill,”” without mentioning his capacity. 

The objection that a juror is an unnaturalized foreigner must be made as a challenge, when he 
is presented, and cannot be urged in arrest of judgment. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Fontelieu, J. 


C. H. Mouton and F. F. Perrodin, District Attorneys, for the State, 
Appellee. 


Merchant & Fontelieu for Defendant and Appellant. 


The opinion of the Court was delivered by 
MANNING, J. The defendant was convicted of murder by a qualified 
verdict, and was sentenced to hard labor for life. 
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1. He challeged the array because there were not three hundred 
names in the jury box when the commissioners proceeded to draw the 
jury. The court had lasted four weeks. There were three hundred 
names in the box when the jury was drawn for the court, 110 having 
been drawn, and the drawing seems to have been -sufficient for three 
weeks. The defendant’s trial came on in the fourth week, and another 
drawing was made from the 190 names that remained. 

That was done as it should have been. Drawings of juries are made 
for different and successive weeks to spare jurors a protracted attend- 
ance. The requisite number of names was in the box. The Act ex- 
pressly requires that the juries for each week shall be drawn from the 
three hundred. Acts 1877, pp. 56-7. 

2. Another objection was that the list furnished the prisoner was 
not a copy of the proces verbal of the drawing. It is not disputed the 
list was correct, and that was what he needed. 

3. A motion in arrest was made for that the indictment was not 
properly indorsed, the foreman of the grand jury not having mentioned 
his capacity by adding the word “ foreman ” to his signature. 

It is not vital that this should be done. The person whose name is 
indorsed on the bill after the words “a true bill” was the foreman, 
and it is sufficient that he had signed his name to the finding of the 
grand jury without mentioning his capacity. State vs. Brown, 31 Ver- 
mont, 602 ; 1 Bishop Crim. Proc. §698. 

4. Another ground in arrest is that one Guillot who served as a 
talisman is an unnaturalized foreigner. 

The objection was made too late. An accused party cannot waive 
his objection to the competency of a juror, which he does by failing to 
make it when the juror is presented to him, take the chances of a ver- 
dict, and then avail himself of the incompetency of the juror in a motion 
in arrest. It was good cause for challenge. The defendant should have 
used it then if he desired to use it atall. State vs. Nolan, 13 Ann. 276; 
State vs. Bower, 26 Ann. 383. 

5. A motion for a new trial then followed on the same grounds urged 
in arrest of judgment, and this additional: that the verdict of the jury 
was in part caused by the prevailing public sentiment in the community 
that crime was on the increase, and that in order to check it, it was 
necessary to convict the prisoner. 

No more laudable purpose could animate jurors than the checking 
of crime. They are empanelled to find the fact of its commission, and 
having thus found in this case, the defendant must suffer the penalty. 

Judgment affirmed. 
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No. 1169. 


JacoB U. Payne vs. T. C. ANDERSON ET AL. 


A judgment, partly in favor of and partly against an appellant, will not be disturbed as af- 
fecting the appellee, where no amendment of the same is asked. 

A possessor in bad faith is not entitled to remain in possession until the value claimed by him 
for improvements put upon the land, and which the former owner has been condemned to 
pay to him, has been reimbursed. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 





H. L. Garland for Plaintiff and Appellant. 


F. F. Perrodin, C. W. DuRoy and F. G. Ulrick for Defendants and 
Appellees, 





The opinion of the Court was delivered by 

Bermupez, C.J. This is an action by a judgment creditor to annul 
a tax sale of his debtor’s property, and to subject the same to the pay- 
ment of his claim. Both the judgment debtor and purchaser are made 
defendants. 

The former, Mrs. Galligar, attacks the validity of the judgment, and 
claims return of money realized by execution under it. She joins the 
plaintiff in asking the nullity of the tax sale of her property. 

The other defendant, Anderson, likewise attacks the judgment, 
charges the extinction of the debt, and the legality of his tax title. In 
the event that the judgment be maintained and that his title be an- 
nulled—assuming the attitude of a purchaser in good faith—he asks to 
be reimbursed the price paid at the sale, together with accrued penal- 
ties, expenses incurred, the value of improvements put by him upon 
the land, and the amount of taxes since paid. He finally claims the 
right of detention and possession of the property until the reimburse- 
ment of those amounts, which, he says, should have been and were not 
previously tendered, as an essential condition precedent for recovery. 

In bar to those counter claims, the plaintiff pleads res judicata and 
prescription. 

The case was tried by a jury, who rendered a verdict non-suiting 
plaintiff, annulling the tax sale and allowing Anderson half the 
amount paid by him for improving the Benfield place. 

The judgment of the court was in furtherance of the verdict, except 
that it condemned Mrs. Galligar to pay the amount and maintained 
Anderson in possession until payment. 
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From this judgment the plaintiff, Payne, alone appeals. Its amend- 
ment is not asked by either of the appellees. 

The only question to be determined is, therefore, simply whether the 
judgment is or not correct, in so far as it affects the plaintiff. 

It is adverse to him in these respects only : 

1. That it non-suits him. 


2. That it maintains Anderson in possession of the property until ° 


reimbursement to him, by Mrs. Galligar, of the amount which the 
jury allowed him. 
I. 

The plaintiff has made out his case. The judgment upon which he 
founds his action is final and executory. It was once aftirmed by this 
Court, on appeal by the plaintiff in 1874, contradictorily with the de- 
fendant as appellee. 26 An. 596. Theappeal subsequently taken from 
it by Mrs. Galligar was dismissed. So that its finality, irrevocability 
and binding effect on all the parties to it, and even on Anderson, who 
does not seek its nullity, is beyond peradventure. It can therefore 
well serve as a basis for the present action in nullity of the tax sale 
of property of the judgment debtor, Mrs. Galligar. 

This view of the case dispenses with a ruling on the exceptions of 
res judicata and of prescription, set up by the intervenor in bar to the 
attack made by Mrs. Galligar on the judgment. It also renders unne- 
cessary an opivion on the question of reimbursement raised by the 
latter. 

The next defense is, that the judgment is extinguished, if credited 
with the various amounts realized by writs and otherwise, by virtue 
of it. We find those different sums to consist as follows: $1,000, 
$2,438.26, $1,134.30, $118.82 and $8.70, and to aggregate $4,700.08, and 
consider that the same should go in deduction of the amounts allowed 
by the judgment. 

II. 

The judgment appealed from, in-so far as it authorizes a recovery by 
Anderson from Mrs. Galligar, of one-half of the amount paid by him 
on the Benfield tract of land, referred to in plaintiff’s petition, is not 
before us for review. It does not purport to affect the intervenor, and 
is not asked to be amended. By not allowing a recovery by Anderson 
from the intervenor, it has effectually denied him the same. So that 
the intervenor cannot now be condemned to pay a copper to Anderson. 

The judgment, in so far as it maintains possession of the property by 
Anderson, until reimbursement to him of that amount decreed to be 
due him by Mrs. Galligar, cannot be justified. 

Its consideration consists in improvements put up by Anderson on 
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the land above named, and which are valued by him at $966. Under 
the circumstances developed, Auderson cannot be considered as a 
possessor in good faith. 

At the date of the pretended tax sale, which must be considered as 
definitively annulled, the property was to Anderson’s knowledge en- 
cumbered in favor of Payne. When he became the adjudicatee of it, 
he knew that he could acquire no better rights than were possessed by 
Mrs. Galligar. Had she improved the land in the manner Anderson 
did, she would not have been entitled to recover, as against her mort- 
gage creditor, the value of the improvements. Whatshe could not do, 
her vendee cannot accomplish. If so, why should Anderson be per- 
mitted, to the injury of Payne, to remain in possession of the property 
until reimbursement to him by Mrs. Galligar of the value of the im- 
provements? We are at a loss to perceive how this could be justified. 

It is, therefore, ordered and decreed that the judgment appealed 
from, in so far as it non-suits the plaintiff and maintains Anderson in 
possession until the amount allowed for the improvements, and which 
Mrs. Galligar is condemned to pay him, is reimbursed him, be reversed, 
and that the verdict of the jury, authorizing such judgment to that 
extent, be set aside. 

And it is now ordered, adjudged and decreed in lieu, that the plain- 
tiff, J. U. Payne, be recognized to be the judgment creditor of Mrs. 
Galligar, as alleged in his petition ; that the property, the tax sale of 
which was annulled, be declared subject to the mortgage claimed by 
the plaintiff; that the same be seized and sold according to law to 
satisfy the claim of the plaintiff, and that the demand of T. C. Ander- 
son for possession, until payment to him, be rejected with costs. 

It is further ordered and decreed that the verdict and judgment 
thereon otherwise remain undisturbed, defendants to pay costs in both 
Courts. 


On APPLICATION FOR REHEARING. 

It is claimed on the application for a rehearing that, while, in the 
reasons of the Court, it is stated that plaintiff’s judgment should be 
credited with the amounts realized by execution and otherwise, by vir- 
tue of it, still, in the decree this was not done. The complaint is well 
founded. 

It is besides urged, that rights to further credits should have been 
reserved, Either the same have or have not been claimed. If they 
have, they were not allowed. If they were not, they cannot be pressed, 
the rule being that, where a party asks less than is due him, he aban- 
dons his claim to the surplus. 
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It is, therefore, ordered and adjudged that our previous decree be 
amended, so as to credit plaintiff's judgment with the forty-seven 
hundred dollars, $4700, mentioned in the opinion, and that thus al- 
tered, said decree remain undisturbed and become final. 

Fenner, J., recused. 


CONCURRING OPINION, 

Topp, J. I concur in the decree rendered. I am not, however, pre- 
pared to say that a third possessor is precluded, even where he is a pos- 
sessor in good faith, from claiming reimbursement for useful improve- 
ments. I think he can do so, but in this case I am satisfied that An- 
derson was not a possessor in good faith, and hence, was not entitled 
to the reimbursement claimed. 








No. 1200. 
Tue STATE OF LOUISIANA EX REL. FRANK A. LEE & Co. vs. ALLEN 
JUMEL, AUDITOR, AND E. A. BuRKE, TREASURER. 


An appeal made retur#able on appellant's own motion and suggestion, at a time and place 
other than those provided for by law, will be dismissed by the Court ex proprio motu, 
This rule applies equally in civil cases to the State, or to any of its officers appealing in 
their official capacities. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 


Read & Goodale for Relators and Appellees. 
J. C. Egan, Attorney General, for Respondents and Appellants. 


The opinion of the Court was delivered by 

Pocuk, J. The Auditorhas taken this appeal from the judgment of 
the District Court, compelling him by mandamus to provide for the 
payment of certain coupons of consolidated bonds of the State, out of 
moneys now in the treasury to the credit of the interest fund. 

Although the appeals from the Parish of East Baton Rouge are by 
law made returnable at New Orleans on the second Monday of Feb- 
ruary in each year, this appeal is made returnable at Opelousas on the 
first Monday of July. (Act No. 45, Extra Session of 1870.) 

The order of appeal was made to conform with appellants’ own sug- 
gestion, as shown by the following extract of his motion: ‘“ Hence, he 
prays that he, in his official capacity as auditor, be granted a devol- 
utive appeal, returnable on the first Monday of July, 1883, at the meet- 
ing of the Supreme Court in Opelousas, St. Landry Parish.” * * 

(Signed) “ Buckner, Atty.” 
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Now, it is elementary in our practice that when an improper return 
day is suggested by the appellant, the error is attributable to his own 
fault, and that his appeal cannot be maintained. Wooton vs. LeBlanc, 
#2 An. 692, State of Louisiana vs. Charles Clinton, 27 An. 540; The 
Citizens’ Bank of Louisiana vs. Board of Liquidation, Ib. 542. 

We know of no law, and we have been referred to none, which 
authorizes a different return day for the appeals in civil cases taken 
by the auditor or by the State itself, from that provided by law for 
all other litigants. 

The very object of the law maker, in fixing a special place and a par- 
ticular day for the returns of appeals from every parish in the State, is 
to obtain regularity and certainty in the disposition of appeals, and to 
facilitate the administration of justice by the Supreme Court. 

The confusion which would follow the practice of allowing appel- 
lants to select at their option the time and place of returning their 
uppeals can be easily conceived. 

In cases involving great public interests, and with the consent of 
parties, this Court has frequently sanctioned the transfer, and has dis- 
posed of appeals at a time and place different from those fixed by law, 
but this line of conduct cannot be construed as an approval of the 
course of appellants, who seek and attempt on their motion, asa matter 
of right, to make their appeals returnable in a manner different from 
the mode pointed out by law. 

This appeal is, therefore, dismissed at appellants’ costs. 

Bermudez, C. J., and Todd, J., dissent. 








No. 1198. 
Tue State oF LOUISIANA EX REL. FRANK A. LEE & Co. vs. ALLEN 
JUMEL, AUDITOR, ET AL. 
PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 


Read & Goodale for Relators and Appellees. 
J, CO. Egan, Attorney General, for Respondents and Appellants. 


The opinion of the Court was delivered by 

Pocut, J. This appeal comes under precisely the same circum- 
stances disclosed in the case between the same parties, No. 1200, this 
day disposed, and for the reasons given in that case, it must share the 
same fate, 

Appeal dismissed. 

Bermudez, C. J., and Todd, J., dissent. 
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No. 1187. 


JoHN BALDWIN, Sr. vs. HyrroLtite BELLOCQ ET AL. 


An injunction prohibiting the dilapidation of valuable real estate, and the construction of 
buildings thereon, although the property be iu the possession of the party enjoined, should 
not be dissolved on a bond for an insigniticant amount. 

Where circumstances allow, the injunction should not be dissolved unless contradictorily. 


PPEAL from the Nineteenth District Court, Parish of St. Mary. 
Goode, J. 


M. J. Foster and G. B. Shepherd for Plaintiff and Appellant. 
D. Caffery for Defendants and Appellees. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. This is an appeal from an ex-parte order dissolv- 
ing, in part, an injunction on defendants furnishing bond. The com- 
plaint is, that the dissolution will work an irreparable injury to the 
plaintiff, and that the bond is not commensurate with the injury which 
might be sustained. 

It is immaterial upon what grounds the injunction was asked. It is 
sufficient to state that it was sought by one claiming the ownership of 
lands, alleged to be worth. between five or six thousand dollars, in the 
hands of another under color of title, and it issued prohibiting him 
from entering upon and committing any depredations on said land , 
from pasturing cattle and horses thereon ; from using any building as 
a slaughterhouse, and from cutting and removing wood from said 
land. 

After a fruitless attempt to have the injunction dissolved on the face 
of the papers, the defendants, on an er-parte motion, obtained the disso- 
lution of the injunction, ‘except in the matter of cutting timber on 
the premises in question,” on furnishing bond and security in the sum 
of fifty dollars. 

For the purposes of the matter now before the Court it must be as- 
sumed that the injunction properly issued, and that the District Judge 
correctly declined to dissolve it on the face of the papers. The only 
question presented for solution is, whether the lower court rightfully 
dissolved that injunction in part on the bond stated. 

It is clear that under the very averments of the petition, the defend- 
ants were in possession under color of title, and that the object of the 
injunction was to prevent them from the use and enjoyment consequent 
upon such possession. 

The law, it is true, favors the quieting of parties in possession, pen- 
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dente lite, on their furnishing a satisfactory bond for the return of the 
property in its original integrity, or contingently, for damages. It is 
upon that theory that even intervenors, in whose possession property 
is seized, are permitted to have the seizure released on furnishing bond 
and security. Such releases on bond should, however, be granted 
only when clearly allowed. 

In cases like the present one the law distinctly provides, that when- 
ever the act prohibited by the injunction is not such as may work an 
irreparable injury to the plaintiff, the Court may, in their discretion, 
dissolve the same, provided ‘the defendant execute his obligation with 
good and solvent security, conditioned, ete. C. P. 307. 

By the partial dissolution granted, the defendants are relieved from 
the injunction in so far as it prohibits them from committing depreda- 
tions, building on the land and, hence, are virtually authorized, if they 
choose, to dilapidate the property in dispute and put up buildings on 
the same, during the continuance of the suit, on furnishing a mere 
bond for fifty dollars. 

We deem it unnecessary to express any opinion as to whether or not 
such acts of the defendants, if committed, would or not cause plaintiff 
an injury, not reparable in dollars and cents; but we feel no hesitation 
in saying, that the bond demanded to answer for the same is by far 
insufficient to indemnify the plaintiff in case the defendants were to 
commit the apprehended acts charged against them, with which it 
bears no proportion. 

It is preferable that the determination of the question of reparability 
vel non of injury sustained and of the increase of the bond to a proper 
amount be referred to the District Judge for decision, after contradic- 
tory hearing of the parties in interest. 

There is no doubt that a Judge has the right and power, on an ex- 
parte application in a case of urgency, to dissolve an injunction on 
bond, but in such instances, the dissolution being allowed at the risk 
of the mover, will be rescinded on a proper showing of error, either in 
the lower or appellate court, and the matter reinstated, to be pro- 
ceeded with contradictorily. It is decidedly preferable that such 
course be pursued, where circumstances will allow. 

The partial release of the injunction, on the bond of fifty dollars, was 
clearly erroneous in this case. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed, and that the motion of defendants to dissolve the 
injunction on bond be remanded to the lower court for further pro- 
ceedings, according to the views herein expressed and according to 
law. 
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No. 1196. 


EstaTE oF LovisA PRUDHOMME, 


Where the inscription of a mortgage by authentic act contains a copy of all portions of the 
act upon which the mortgage is based, it complies with the requirement of Art. 3348 Rev. 
C. C., although it be not a copy of the entire act. 
PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Lewis & Bro. for Appellants. 
John N. Ogden for Appellees. 





The opinion of the Court was delivered by 

FENNER, J. The sole question presented for our determination on 
the appeal is, whether the following inscription in the book of mort- 
gages is sufficient to give effect to the mortgage against third persons: 


“SraTeE OF LovuIsIANA, 
Parish of St. Landry. 


‘By an act of sale passed May 3ist, 1878, before M. D. Kavanagh, 
notary public, duly commissioned and qualified in and for’ the Parish 
of St. Landry, State of Louisiana, Mary C. Beauchamp, wife of James 
O. Chachere, and Edward A. Beauchamp, a minor duly emancipated 
by decree of court, sold to Mrs. Louisa Prudhomme, wife of William 
Curley, all residents of the parish and State, a certain lot or square of 
ground situated in the Town of Washington, in the Parish of St. Lan- 
dry, said square being known as No. 44 on a map of the town on file 
in the office of the recorder of the Parish of St. Landry, and bounded 
North by Michael street, South by Garrigues street, East by Washing- 
ton street and West by Main street, together with all the buildings 
and improvements thereon or thereto appertaining, being the same 
property purchased by Charles H. Beauchamp, by act before P. D. 
Hardy, on record in recorder’s office of St. Landry. 

“ The consideration of this sale is the sum and price of seven hundred 
and fifty dollars, lawful money of the United States, for which said 
sum the said purchaser has this day executed her two promissory notes 
for the sum of $375 each, one of said notes payable January Ist, 1880, 
bearing interest at the rate of eight per cent. per annum from date 
until paid, said notes made payable to her own order and by her in- 
dorsed in blank. A special mortgage with vendor’s privilege is hereby 
reserved on said property to secure the payment of said notes with 
interest, as well as ten per cent. attorney’s fees in case any of said notes 
have to be collected by suit. See act recorded in full in alienation 
book F No. 2, at pages 76, 77 and 78.” 

The contention of appellant is, that nothing except the inscription 
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of a literal and complete copy of the entire authentic act on which the 
mortgage is based will suffice. 

He quotes the provisions of Art. 3342, Rev. C. C., declaring that 
‘ mortgages are only allowed to prejudice third persons when they 
have been publicly inscribed on records kept for that purpose and in 
the manner hereafter directed,” and of Art. 3348, that “if the instru- 
ment on which the mortgage or privilege is based be an authentic act, 
a copy thereof shall be recorded.” 

He calls attention to the fact that this last provision appears for 
the first time in the Code of 1870, and claims that, therefore, the deci- 
sions in 5 An. 225, 6 An. 242 and 349, and even in 25 An. 637, cannot 
control its interpretation or effect, for the reason that the three first 
were decided prior to its adoption, and the last applies to the effect 
of an inscription made prior thereto. 

What effect the argument may have against mere memoranda, ab- 
stracts and other statements of the contents of mortgage acts, which 
might be sanctioned as sufficient inscriptions under the prior law and 
under the decisions quoted, we will not now determine. 

We content ourselves with holding that the inscription here pre- 
sented is substantially, and to all intentsand purposes, within the pur- 
pose and meaning of the law, a copy of the authentic act of mortgage. 
It is not a full and complete copy of the whole of the act, but we have 
carefully compared it with the act, and find it to be an exact and literal 
copy of all portions of the act upon which, in the language of the law, 
“the mortgage or privilege is based.” Authentic acts may, and fre- 
quently do, contain au immense amount of matter utterly irrelevant to 
the subject of a mortgage upon a particular piece of property estab- 
lished therein. For instance, the act might recite a sale of numerous 
pieces of property, all described at length and all paid for in cash, 
except a single one for the price of which a mortgage was reserved, 
and it might contain lengthy contracts and arrangements about other 
matters between the parties. 

Would it be supposed that the law maker required that a complete 
copy embodying such irrelevant matter should be inscribed iu order to 
give notice of a mortgage upon a particular piece of property? Com- 
mon sense forbids. 

When a copy of those portions of the act bearing upon, and cre- 
ating the mortgage, is inscribed, we must hold that the law is essen- 
tially complied with. Such is manifestly the case here, and to destroy 
the effect of such an inscription would be to stultify the makers and 
the interpreters of the law. 

Judgment affirmed. 
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Offutt vs. Duson et al. 





No. 1201. 


Anna F, Orrutt, Wire, vs. C. C. Duson, SHERIFF, ET AL. 


Where certain property is seized, under a judgment against a surviving widow, belonging to 
the community between her and her deceased husband, one of the heirs of the deceased 
cannot enjoin the sale beyond his interest in the property, although the succession of the 
deceased may be under administration and the community unsettled. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 





F. F. Perrodin, C. W. DuRoy and Albert Voorhies for Plaintiff and 
Appellee : 


1. An heir who owns in indivision with his co-heirs, and the surviving widow in community, 
has a right to enjoin the sale of any specific part of the property of the estate in commu- 
nity, for an individual debt of one of the parties. Code of Practice, Art. 296. 

2. The interest of an heir in an unsettled succession is residuary, and so is the interest of the 
surviving widow in community; and can only be ascertained when all the debts have 
been paid, and the estate is liquidated. 31 An. 493. 


H. L. Garland for Defendants and Appellants. 





. The opinion of the Court was delivered by 

Topp, J. The sheriff, C. C. Duson, having seized certain immov- 
ables described in the petition, under a judgment against Mrs. Anna 
E. Hardy, widow of Nathaniel Offutt, deceased, and as her property, the 
plaintiff, who is a daughter of the said Offut, the issue of his marriage 
with his said surviving widow, enjoins the execution of the writ. The 
injunction is claimed on the ground that the’ property seized does not 
belong to the judgment debtor but to the community between her de- 
ceased father and her mother—having been acquired during their mar- 
riage—and that the succession of her father is still under administra- 
tion, and that no specific property belonging to this unsettled commu- 
nity can be seized before the community and the succession are liquid- 
ated, and asserts her residuary interest as an heir of the deceased, 
and her rights in said succession, to prevent the sale of the property. 

The answer to the injunction is the general issue involving the right 
of the plaintiff to stay the sale of the property seized. 

The evidence is voluminous and many legal questions are elabo- 
rately discussed, but it seems to us that the real question upon which 
the determination of the case rests is of easy solution. If the property 
seized does not belong in this instance to the judgment debtor, neither 
such debtor nor any one for her has the right to complain. If it does 
belong to her, no one but herself could resist its sale for any cause. 
If it is the joint property of this debtor and of the plaintiff and others, it 
would seem that the sale of the entire property could only be prevented 
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by the joint action of all those interested in it, and that no one of those 
interested could alone and unauthorized champion the rights of the 
others and proceed in their behalf. 

Suppose, for instance, the specific property seized could not be legally 
sold, because of its relation to the unsettled community and succession, 
as contended for by the plaintiff’s counsel, still it is hard to see how 
' plaintiff could be affected by such illegal sale, even if it could affect 
the rights of any one interested in the property. And even ifa valid 
sale of it could be made under the seizure, it could not divest any in- 
terest of plaintiff therein, and beyond the extent of that interest, it is 
difficult to see how its sale could injure or affect her. If her interest 
in the property is reserved from the sale and the residue sold, the pur- 
chaser could not, of course, acquire any other or greater right than the 
judgment debtor possessed, and if such right is unliquidated and un- 
determined, on account of the unsettled condition of the community 
and the succession, and liable to be absorbed ultimately by the claims 
of the plaintiff, as asserted, the purchaser would take it subject to such 
condition and contingency. 

Plaintiff’s condition, with respect to the part alienated, would be 
neither better nor worse. All the interest she now has in the property 
would remain to her, and all her present rights against the other par- 
ties interested would continue intact; the only change being that the 
purchaser of the judgment debtor’s interest would occupy the same 
relation to the plaintiff that such debtor dves, and if this property in 
fact forms part of a succession now under actual administration, its 
sale under a personal judgment against the administratrix could only 
be made subject to the rights, obligations and tenure of the adminis- 
tratrix ; but this is matter that we could only deal with were the ad- 
ministratrix before us opposing the sale, which she is not, either in 
her personal or representative capacity. 

To ascertain what the interest of the plaintiff is, the whole property 
being community upon its dissolution, the widow was entitled to one- 
half as owner, and the usufruct of the other half during her widow- 
hood. Offutt left three heirs, including the plaintiff, each of whom in- 
herited one-third of this remaining half, subject to their mother’s usu- 
fruct, or one-sixth of the whole. 

The widow acquired the interest of one of the heirs now dead, which 
would make her the owner of two-thirds of the property, and the two 
remaining heirs of one-third. This interest respectively of the widow 
and the heirs extended to and over the whole property, and each and 
every portion thereof, subject, of course, to the payment of the com- 
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munity debts and succession charges, and, in this sense and this sense 
only, may such interest be termed residuary. 

Plaintiff’s injunction should, therefore, be maintained to the extent of 
one undivided sixth of the property seized, and beyond that dissolved. 

We have been referred to the case of Cestac vs. Florence as support- 
ing the pretensions of the plaintiff. We have examined the case care- 
fully; it is sufficient to say that it differs in some essential respects 
from the instant one. 

Plaintiff having maintained her injunction in part, cannot be con- 
demned in damages ; she is entitled also to the costs of the lower court. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the District Court be amended by maintaining and perpetuating the 
injunction of the plaintiff to the extent of one undivided sixth of the 
property seized, and beyond this, that the injunction be dissolved, 
defendants to pay costs of the lower court, and plaintiff and appellee 
costs of appeal. 








No. 1195. 


HENRY MATERNE Vs. MICHEL LION ET AL. 


‘A release bond, furnished to set aside a sequestration, in furtherance of an order made on the 
petition of one claiming to be the agent of the plaintiffs, and represented to be such by 
the counsel of the latter, will be considered as the deed of the plaintiff, when signed by 
such party in their behalf. 

In default of a delivery of the property released on such bond, after judgment declaring it 
to belong to the defendant, the plaintiff, as principals, and their surety, will be held 
responsible for the value of the same. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Fontelieu, J. 


Felix Voorhies for Plaintiff and Appellee. 
Edward Simon for Defendants and Appellants. 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an action against parties represented as 
being the principals and surety on a bond furnished for the release of 
a quantity of logs sequestered in a suit brought in the name of the 
former. 

The defense is, substantially, that the party who signed the bond in 
the names of the principals was not authorized to do so, and hence, 
that the bond is a nullity, not only as to the principals, but also as to 
the surety. 
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The lower court having allowed one thousand dollars as the value 
of the logs, the defendants have appealed. The plaintiff answered, 
praying for an amendment by enlarging the judgment to fifteen 
hundred dollars. 

The evidence shows, that Mrs. Laloire and Michel Lion, claiming to 
be the owners of certain 150 logs, caused them to be sequestered in a suit 
against Henry Materne; that subsequently, on the petition of L. E. 
Laloire, representing himself as the agent of his wife and of M. Lion, 
the court dissolved the sequestration on a bond for one thousand dol- 
lars. Laloire signed the bond as the agent of both, and Jules Oger 
served as surety therein. Thereupon, L. E. Laloire took possession of 
the logs and subsequently sold them. In due course judgment was 
rendered, recognizing ownership of the property in the defendant and 
entitling him to a writ of possession to recover the same. ~- 

It is expressly admitted that the writ having issued, Laloire, agent, 
and Oger, surety, answered that the logs were not in their possession 
and they did not know what had become of them. 

The counsel who filed the sequestration suit in the name of Mrs. La- 
loire and of Mr. Lion are the same who represented Laloire as the 
agent of both in the petition for authority to bond. Their authority 
has never been questioned in that, nor is it in the present suit. 

The judgment settling the question of ownership was rendered and 
signed in October, 1881. Having become sovereign by the lapse of 
time, it absolutely concludes the parties thereto. 

The objections of want of authority in Laloire, urged by Mrs. Laloire, 
and of M. Lion, to the validity and binding effect of the proceedings 
and of the judgment are entitled to no weight. Mrs. Laloire made 
the affidavit for the sequestration at foot of the petition presented in 
her name, with the assistance of her husband, who specially authorized 
her in writing in the premises. It isin proof that Mrs. Laloire knew 
of the release of the sale, and received the proceeds, which she 
applied, to some extent, at least, towards improving property in- 
dividually belonging to her. The suit was brought, the affidavit 
made, and the bond signed by Laloire, as Lion’s agent under a special 
power, copy of which was properly admitted in evidence, after fruit- 
less attempts to compel production of the original by the principal. 

The petition for bonding the sequestered property, having been pre- 
sented by Laloire, as the agent of both his wife and Lion, in a case in 
which they were legally in court, and his authority to file the same and 
to sign the forthcoming bond in the same suit not having been dis- 

puted, and the litigation being closed by a final judgment which binds 
conclusively all the parties thereto, the inference is, that his authority 
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cannot, at this late hour, be drawn in question, and that the defendants 
Mrs. Laloire and Lion must be held to be the principals in the delivery 
bond, which even otherwise would be binding on Oger, the security, 
who cannot dispute the agent’s authority. 

We have considered the evidence touching the value of the logs, 
and think that the District Judge has correctly fixed it at one thousand 
dollars. 

Judgment affirmed. 








No. 1179. 


Joun C. Munpay vs. J. J. LYONS ET AL. 


The test of jurisdiction in an injunction suit, where the property seized belongs to the judg- 
ment debtor, is the amount of the judgment injoined. 
Aliter ifthe property of another is seized, in which case the value of the property determines 
the jurisdiction. 
PPEAL from the Fourteenth District Court, Parish of Calcasieu. 
Read, J. 


A. R. Mitchell for Plaintiff and Appellant. 


G. A. Fournet for Defendants and Appellees. 


The opinion of the Court was delivered by 

MANNING, J. One Tufts obtained three judgments against the plain- 
tiff Munday in a Justice’s Court of Calcasieu, aggregating two hundred 
and three dollars, and issued executions thereon, which were levied 
upon a house and lot belonging to Munday. He injoined the sale alleg- 
ing the value of the seized property to be eighteen hundred dollars. 
Upon trial, his injunction was dissolved, and he appeals. 

The defendants move to dismiss for the reason that the sum involved 
is less than the appealable amount, and we are therefore without juris- 
diction. The motion must prevail. . 

It is well settled that the test of our jurisdiction is the amount of the 
judgment, the execution of which is injoined, where the property 
seized belongs to the judgment debtor. Aliter if the property seized 
belongs to third parties. Bruneau vs. Haughton, 16 Ann. 47; Gayarre 
vs. Hays, 21 Ann. 307 ; Francisco vs. Gauthier, decided in March, 1883, 
and not yet reported. 

Answering the appeal, the defendant Tufts prays for damages, which 
we do not give since we dismiss without examining the merits of the 
injunction whether rightfully obtained or not. 

The appeal is dismissed. 
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No. 1172. 


THE StTaTE OF LOUISIANA VS. JAMES ANDERSON. 


Where the record of a criminal case contains nothing upon which the Supreme Court can 
act, the judgment is necessarily affirmed. 

A motion for a new trial on the ground that evidence, of which the defendant knew, was 
more important than he had supposed, was property overruled. 


PPEAL from the Twenty-third District Court, Parish of Iberville. 
Pope, J. 


E. B. Talbot, District Attorney, for the State, Appellee. 
Chas. O. Lauve for Defendant and Appellant. 


The opinion of the Court was delivered by 

MANNING, J. The defendant was convicted of larceny and was sen- 
tenced to hard labor for twelve months. There is neither any bill of 
exception nor assignment of error in the record, nor any brief for the 
defendant or other appearance made for him here. 

A motion for a new trial was made below on the ground that the 
party convicted had discovered since the trial, not new evidence, but 
the importance of that evidence, the existence of which he knew before. 
The motion was overruled, and no complaint of the ruling was made. 

This appeal is one of scores that are brought before us for no con- 
ceivable purpose but to delay the execution of the sentence, and entail 
upon the parish the expense of the prisoner’s confinement in the interim. 
The permission to appeal in criminal cases without incurring costs, 
and to have the appeal heard promptly, is a gracious concession to the. 
criminal classes made from tender consideration for life and liberty, 
but it has been latterly so much abused to the detriment of the orderly 
and tax paying class, who have to foot the bills, that it will doubtless 
be thought wise to require the lower Judge’s certificate that there are 
questions that require review, or that there is something in the record 
that can be reviewed, before he grants the appeal. 

Judgment affirmed. 








No. 1199. 


THE State oF LOUISIANA EX REL. H. NEwaass vs. ALLEN JUMEL, 
AUDITOR, ET AL. 


PPEAL from the Seventeenth District Court, Parish of East Baton 
Rouge. Sherburne, J. 
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Fiaspoller vs. Sittig et al. 





Read & Goodale for Relator and Appellee. 
J. C. Egan, Attorney General, for Respondents and Appellants. 


The opinion of the Court was delivered by 

Pocuf, J. For the reasons given for the dismissal of the appeal in 
the case of the State ex rel. Frank A. Lee & Co. vs. Allen Jumel, 
Auditor, and E. A. Burke, Treasurer, No. 1200, this day disposed of, 
this appeal is dismissed. 

Bermudez, C. J., dissents. 

Todd, J., dissents. 








No. 1205. 
B. H. FLAsPOLLER vs. BLANCHE SITTIG, WIFE, ET AL. 


' After a cession of property made by an insolvent to his creditors, 
who accept the surrender and elect a syndic, the insolvent has no 
right to sue for damages sustained previous to the cession, in conse- 
quence of the wrongful issue of an attachment. A right to such dam- 
ages, if really suffered, is property and passes to the creditors of the 
surrender. The syndic alone has a right to sue for and recover the 
same. An exception to such right of action by the insolvent, filed by 
the attaching creditor, is well founded and should be sustained. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


Gil & Perrault and K. Baillio for Plaintiff and Appellee. 
L. J. Tansey and John N. Ogden for Defendants and Appellants. 


The opinion of the Court was delivered by BERMUDEZz, C. J. 





